fN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

. WEST VIRGINIA PHYSICIANS’

MUTUAL INSURANCE COMPANY, APPEAL NO. 33242

a corporation, :
| Appellant,
ROBERT J. ZALESKI, M.D.,
Appellee. '

BRIEF ON BEHALF OF APPELLEE ROBERT J. ZALESKI, M.D.

James F. Companion, Esquire (WV State Bar No. 790)
Yolonda G. Lambert, Esquire (WV State Bar No. 2130) -
SCHRADER, BYRD & COMPANION, PLLC '

 The Maxwell Centre, Suite 500

32-20th Street

Wheeling, West Vlrglnia 26003

Tel: (304) 233-3390; Fax: (304) 233-2769
Counsel for the Appellee, Robert J. Zaleski, M.D, _




TABLE OF CONTENTS

Page
TABLE OF CONTENT S .o e e -1
TABLE OF CASES AND AUTHORITIES ... ... ... ... .o, jii-vi
L INTRODUCTION i e e e e e I
II. KIND OF PROCEEDING AND NATURE OF RULING BELOW .. ............. 1-2
HL. STATEMENT OFFACTS ... i i 2-9
IV. REBUTTAL OF APPELLANT’S ASSIGNMENTS OF ERROR ....... e 9-10
V. STANDARD OF REVIEW ... ... i, 10-11
VL ARGUMENT ............................. P e 11-44
A. The Cireuit Court Properly Denied the Appellant's Motion to Dismiss
' and Had Authority to Do Such Because the Court Had Subject Matter
Jurisdiction over thisCase. ....................... e ... 13-19
1. Dr. Zaleski Never Invoked Any Administr:itive Remedies with
the Commissioner. ...................... e el L 13-19
2. The Circuit Court Did Not Violate the West V:rgmla
Constltntlon ................................. ceee e 190
B. The Circuit Court Proper ly Denied the Appellant’s Motion to Dlsmlss,
or in the Alter natlve, Motlon for Summary Judgment. ......, e .. 20-22
G Dr. Zaleski’s Complamt Suffic:ently Met the Reqmrements of Rule 8,
West Vir gmla Rules of Civil Procedure. .......................... 22 24
1. - Dr. Zaleski’s Complamt Alleges Counts That Are Only
Applicable under the Theory That the Mutual Is a State Actor,
and Thus, Gave Sufficient Notice to the Mutual That its Status as _
a Private or Public Entity Was atIssue. .................... 22-23
2. The Mutual Placed the Status of its Private Nature in Dispﬁte |
- When it Affirmatively Raised the Defense to Dr. Zaleski’s Count -,
of Arbitrary and Capricious Conduct. ..................... 23-24




VII. RELIEF REQUESTED

The Circuit Court Properly Granted an Imnnctmn on the Record and’

i1

L R R N L R R R R R R

No I}vndentlary Hearing Was Reqmred or Necessary. ............... 25 28 .
1. No Ewdcntim'y Hearing on an In juncti'on Is Required When a
Court Possesses a Sufﬁcient Record of Uncontested Facts. ... ., 25-27
2. The Circuit Court Properly Balanced the Prerequ1s1tes for
Injunctive Relief. .......... .... e e e 27-28
The Circuit Court Correctly Granted Dr, Zaleski’s Motion for Su mnlai'y
Judgment npon Finding That Dr. Zaleski Had a Protected Property
- Interest in the Renewal of His Insurance and the Mutual, as a State
Actor, Should Have Afforded Him Procedural Due Progess. ......... 28-34
1. The Statute Authorizing the Incorporation of the Mutual Grants
a Property Interest in Continuing Insurance Coverage That
Subjects the Company’s Decisions to Procedural Due Process. , 28-30
2. The Mutual Did Not Afford Dr. Zaleski Due Process of
- Law When it Refused to Renew His Medical Liability ,
Insurance Policy. .......... FE . 31-34 .
The Circuit Court Correctly Concluded That the Mutual Is a Quasi-
public Entity and Is, Thus, a State Actor for Purposes of Due Process =~
Anmalysis, ... ... . ... S 35-44
1. The Mutual Is a State Actor for Purposes of Constltutwnal
Scrutmy .............................................. 36-39
2. Dr. Zaleski Has a Property Interest in Contmulng Insurance
Coverage. S R T 39-42
3. Public Policy Supports the Contention That the Mutual Is a
- Quasi-public Agency. ................ e e 42
4.  The Start-up Capital of the Mutual Was Supplled Through
PublicMonijes. ............................ E 42- 44
... 44



Cases . , o Page

Bm efield v. DPIC Compames Inc., 215 W Va. 544, 600 S.E.2d 256 (2()()4) ............... 11
Blowerv. W. Va. Educ. Broad. Auth., 182 W.Va, 528, 389 S.E.2d 739 (1990) ...... e 37
Burton v. Wilmington Parking Auth., 365 U.S. 715, |
818.Ct. 856, 6 L.Ed. 2d45(1961) .................. e e 37
.Charette.v. Town of Oyster Bay, 159 F.3d 749 (2d Cir. 1998) el 025
Collia v. MeJunkin, 178 W. Va. 158, 358 S.E.2d 242, cert. denied o .
484 U.S. 944(1987) ....................................... e 20
Commerce Park at DFW Freeport v. Maridian Constr Co., '

729 ¥.2d 334 (5" Cir, 1984) ........................ e e e 25
Cooperv Gwmn 171WVa 245 2988E2d781(1982) .......... e 31
Estate of Robmson V. Randolph County Comm., 209 W. Va. 505, _

549 8.E.2d699(2001) ... e e e 21
Expedited Transp. Sys., Inc V. Vzeweg, 207 W. Va 90, 529 S.E. 2d 110 (2000). Ce e S 17
Findley v. State Farm Mut. Automobile Ins. Co 213 W. Va 80, 576 S.E.2d 807 (2002) ..... 41
FMC Corp. v. W. Va. Human Rights Comm’n, 184 W. Va. 712, 403 S.E.2d 729 : ]
(1091) e 17-18,19
Garrison v. Herbert J. T homas Mem Hosp. Ass n, 190 W. Va. 214 )
.4388E2d6(1993) ..................................................... s 21
Harrison v. Davis, 197 W. Va. 651,478 S E2d 104 (1996) . ............... .23
Hesse v. State Soil Conservation Comm., 153 W. Va. 111, .

168 S.E.2d 293 (1969) .. vvrin ittt it e e e e e .. 37
Hutchison v. City of Huntington, 198 W. Va. 1'39, 479 S.E.2d 649 (1996) ... ... ... 20,29,39-40

International Tel. & Tel. Corp., Communications Equzp &Sys Dzv V.

- Int’l Bhd. of Elec. Workers, 419 US. 428(1975)................_......'..i..........".17




Jejfereon County Bd. of Edu. y. Jejferson County Edu. Ass'n, _ o ,
]83W Va, 15, 3938E2d653(1990).........,........; ....... P .. 26,27

John W. Lodge Distrib. Co. . Texaco Inc 161 W. Va. 603, 245 SE2d 157 (1978) ...... L2100
Keri -MecGee Corp. v. Farley, 88 F. Supp. 2d 1219 (D.N. M 2()00) e 25-26
' Kessel . Leavztt 204 W. Va. 95,511 S, E2d 770 (1998) ......... EE R R IR 21

Kes.s'el A Monogalia Gen. Hosp., 215 W. Va. 609, 600 S.E.2d 321 (2004) ........ 23,282942

Kixmiller v. SEC, 492 F.2d 641 (D. C. Cir. 1974 L U 17
Lebron v. Nat'l R.R..Passenger Corp S13U.8.374(1995) ....... e, ... 24,37
Mujor v. Deﬁe:tch 169 W. Va 241, 286 S. E2d (]982) e R ........... NP 3.1,32
NCAA'v. Tarkanian, 438 USS. 179 (1988) . R U 36
No}}is v Detrick, 918 F. Supp. 977 (N.D.W. Va. i 996), o | -
aff’d, 108 F.3d 1373 (4" Cir. 1997) .. . .. S B 21
- Northv. W. Va. Bd. of Regenis, 160 W. Va. 248, 233 $.E.2d 411 (19'77) e 31
Ohio Valley Contractors v. Bd. of Educ., 170 W. Va. 240, 293 S.E.2d 437 ( 1.I982)- ....... L. 37
Pagan v. Sarasota County Public Hosp., 884 So. 2d 257 (Fla. bist. Ct App. 2004) .. e .. 38
Printing-Litho, I;’;c. v. Wilson, 147 W. Va. 41ﬁ5, 128SE2d449(1962) . .................. 29
.Quéen v. W. Va. Univ. Hosp., Inc., 179 W. Va. 95, 365 S.B.2d 375 (1987) . .. .. B 36-37
Skeen v. C & G Corp., 155 W.Va. 547,185 SE2d 493 (1971) ... ..o 22
Southern Cal. Aerial Advgi‘ti&ers'Ass 'n. v. Fed. Aviation Admin.; : ‘.
881 F.2d 672 (9" Cir. 1989) .......... e S e 17 -
Srazé é_x rel. Anstey v. Davis, 203 W. Va. 538_,' 509 5.E.2d 579 (1998) .o ovveiin ., L34
State ex rel. McGraw v. Scott Runyan Pontiac-Buick, Inc, _ | |
194 W. Va. 770,461 SE2d 516 (1995) ... ..\, e 10
Sticklen v. Kittle, 168 W. Va. 147, 287 S.E2d 148 (1981) .. ..~ .. oo .0\ oooo .. L 21,23

iv




Swearingen v. Bond, 96 W. Va. 193,122 S.E. 539 (1924) ........ [T R 11
Wilfong v. Wilfong, 156 ‘W. Va. 754, 197 SE2d 96 (1973) ... ..o, 11,20
Woodford v. Glenville State Coll. Corp., 159 W. Va 442,

2258E2d67l(1976) O 37

Statutory Provisions

CSUSCESSUO) et A T
W.VALCODE§ 2-2-10(bb) .o e e e ., 41
W.VALCODRE S-11-9(1) et seq. ..o e .33
W.VA.CODE § 29-12B-7(a) ............... A ... 2939
W.VA.CODE§33-2-13 ..., PUTU P ..8,16,18
W.VALCODE§33-2-14 ..o L 16,18
W.VA.CODE § 33-20-1 efseq. .........couuiuiiniinnnnnn... T I 21
W.VA.CODE §33-20C4 ................. e P .. 14
W. VA CODE §33-20C-5 ... i e e e e 16
W.VALCODE §33-20F ..o\ttt N 3
W. VA, CoDE § 33-20F-1(a) .. .......... e e 3
W.VA CODE§33-20F-2 .. .ottt B 7,35-36,42
W.VA.CODE § 33-20F-2(a)(1) .............. P e .. 2,38
W.VA.CODE § 33-20F-2(a)(4) ...\, A e 2
W. VA. CODE § 33-20F-2(a)(5-8) ...... e e .2
W. VA CODE § 33-20F-2(2)(6) .. \vvveire ettt et e e L2
W. VA, CODE § 33-20F-2(a)(7-8) .+« e+ v e veeeee e et e e e .2,29,39
W.VA. CODE § 33-20F-2(a)(11-12) ............. P P U 2
W.VA. CODE § 33-20F-2(a)(14) ... .. P e S .3
W.VA. CODE § 33-20F-2(a)(15) .. vvvve ittt e e e e 3
W. VA, CODE § 33-20F-2(a)(16) .. .....oreee e .....32838
W. VA. CODE § 33-20F-2(b)(2) ...... S R e 42
W.VA.CODE § 33-20F-4(a) . .............ouninn..s, e 3374244
W.VA.CODE § 33-20F-4(C) .. ..o, P, e . 38
W.VA.CODE § 33-20F-4(e)1) ...00oveueranennnnn.. B S 39
'W.VA.CODE § 33-20F-4(e)(2) .. .oveveernnn.., O SO 43-44
W. VA CODE §33-20F-5(D) ..o ettt e, e 38
W. VA. CODE § 33-20F-7(2)(6) ........... [ e 3,43
W.VA.CODE § 33-20F-7(e) ......... e eee e e e e, 38,43
W. VA. CODE § 33-20F-9(b)(1) ............ S U P 4
W. VA. CODE § 33-20F-9(b}(3) ...... e e .43
W.VA.CODE § 33-20F-9(€) . . . oot vttt ee e e e e, S S .. 38
W. VA. CODE § 33-20F-9(H)(4) ....... P .40

v



Rules |

W.VA.R.CIV.P.8 ....... S 2
W.VA.R CIV.P.8@) .....'onn. . [T T S e .22
W.VA.R.Civ.P.8(f)..... [P N 22
WVAR CIV.PI2M)(6) v eieeee e 2021
W.VARCIV.P.65.. ... ... ... ...... e e e e ... 25
W VARCIV.P.O5(8) " .o P 25
Others:

W.VA.CONST., ART. V, §1 ........ e ........... 13
W.VA.CODEST.R. §114-14-33 .. .. ... ....... e e e e . 16

4 Administrative Law § 36.02 (2006) ............... e D S

vi



| L .INTRODUCTION |

The Appellee, Robert T Zall'eski, M.b., by counsel; James F. Compa'nion, Yolon.da G.
Lambert, and Schrader, Byrd, & Compaﬁion, PLLC, submits his Brief of Appellee in _rebutta? to the
Appellant’s Brief and lhe- Amicus Curiae Brief of the West Virginia Insurance Conﬁmissioner, both
filed on January 2, 2007. The A'ppel'}rant has appealed from the Hoﬁorable Judge Anhur M. Recht’s
April 27; 2006 Oi‘déi'; which fully incorporated a preliminary Crrdcr eniered on September .22, 2005.
The Ordérs were made in the Circuit Coﬁrt of Ohio County. Forreasons discussed below, t.his Cotirt _
should affirm the Circuit Court’s decisions.

IL. KIND OF PROCEEDING AND NATURE OF RULING BELQW '

: VBy Order of September-22, 2005, the lower court entered a 1‘ﬁ1i11g granting partial summary
judgment on Df.’ Zaleski’s cross motion for summary jud gmcﬁt finding that the Appellant, the Wesi
Virgihia Physicians’ Mutual fnsurance Company (the “Mutual™), wa.s a “quasi-pub]ic entity” that -
én gaged m a “state action” when it ciecided not to reﬁew Dr. Zaleski’s medical mélpractice liability .
- msurance policy. In addition, the Circuit Court denied the Mutual’s motion -to dismiss, or in the

alternative, motion for summz;ary judgment.
This was fol]owéd by an Order of April 27, 2006, that incorporated the September 22, 2005
Order, and further détcrmined th¢ type oi‘procéduml due process to WIljcll Dr. Zaleski y\:ras e!ltitled.
Once the appropriate typerof procedurzil due process was determiﬁed, 1h.e Circuit Court founa fhat,- :
based on the uncontesfed evidence, the pr-oé:edural safegliards that the Mutual afforde.d Dr. Zaleski
were inadequate and thus, granted Dr, Zaleski’s request for inju_nctive relief, ordering the Mutual to

reissue insurance to Dr. Zaleski.' Furthermore, the Circuit Court found that Dr. Zaleski’s Complaint

' This insurance has never been provided to Dr. Zaleski.




sufﬁcaently comphed with Rule 8 of We#t Virginia’s Rules of Civil Procedure; conscquenﬁy, the
Cncu]t Court proper ly denied the Mutual’s motion to alter or amend the September 22,2005 Older .
Lastly, the Circuit Court found that the Mutual’s claim that the Circuit Court Jacked Jurlsdwtlon to
~ adjudicate this case was Yvithoul merit, and, accordingly, denied the Mutual’s motion to dismiss for
lack of subject matter ju.risdiétion.

| As aresult, the Mutual filed a Petition for Appea‘l of' the Circuit Court’s rulings which this
Court granted.on November 28,2006. As stated previously, the Appellant filed its Brief on January
2, 2007, and on the same date, the West Virginia lnsurance Commissioner ﬁ]ed. an Amicus Brief
al]eging that the Circuit Court lacked subject mattf_:r jurisdiction aﬁd had violated Weéi Vil‘ginia’s
Cbnétituiiqnwith its rulings. |

HI. STATEMENT OF FACTS '

In 2001, the West Virginia Legislatﬁre'detemﬁned that the nation faced a “crisis in the field
of medical liability insurance,”_ W VA.CODE § 33-20F-2(a)(1), which was “par‘t-icu.larly acute in this
.Siate due to the small size ofthe insurancelmarkct.” § 33-20F-2(a)(4). Duri_ng the 2001 cfiéis, West
Virginia phyéicians found it “increasingly d;fﬁcult, if, not impossibie to obtain medical liability
.insu;rance'because.either coverage [was] unavailéble or unaffordable.” Ww. VA..CODE § 33-20F-
2(a)(6). The Legislature detei'-lllille-d that 1t needed to construct a solutioﬁ to the problem be_cause
without action, the Legislature believed that qualified pﬁysicians— may leave the State and thereby
ledve the citizens of West Virgim'a without quality health care. § 33-20-F-2(a)(7-8). Given the |
“substantia] public intere_:ét in creating a method to provide a stable medical liabi]ity;market,” the

State originally created programs to insure physicians through the Board of Risk and Insurance

Management (“BRIM”). § 33-20F-2(a)(11-12).




BRIM’s pro'grams, however, entai_léd substantial liability to the State of West Virginia, so

the Legislature determined that “[a] stable, financially viable insurer in the private sector [would]
~ provide a continuing source of insurance funds to compensate victims of medlcal mdlpracllce
§ 33-20F-2(a)(15). To achlevc this result, 1he State desired to transfer its lldblhty to the private
sector and to “creat[e] a stable[,] self-sufficient entity[,] which [Would] be a source of _]iabi]ity
insurance coverage fof physicians " » § 3-20F-2(a)(14). “[S]tate effq.l“[s to éncoul-agc and sﬁpport'
the formation of such an entity, including providing a low-interest loan for a portic-)n of the entity's
initial capital, [was] in the clear public interest.” § 33-20F-2(a)(16). _Therefore, the Legislature
enacted Article 20F to_Chapter 33 to govern the: creation of the Physidians’- Mutual Insurance
.Company (the “Mutual”)”and to facilitate the “novation of the ﬁwdical professional liability
insurance progrﬁms” created by BRIM. § _33-20?—1(&). |

| The Mutual isa West Virginia, domestic, nqn-stock, nonprofit clorporat_i oncreated to provide
msurance for West Virginia physicians. § 33-20F-4(a). Pursuant to § 33-720F —7ta-)(b), the Mutual
was jnitia]]y funded by monies transferred from the West Virginia Tobacco Médical Tru_s_t Fund,in
addition to a “‘special one-time assessment in the amount of $1,000 imposedl on évéry pﬁysi-_cia‘n
licensed by the Board of Medicine or the Board of Osteopathy for the privilege of practiéing
medicine in this state.” § 33-20F-7(a)(b). |

Dr. Zaleski is an orthopedic surgeon who has practiced in Ohio County, West Virginié, for

more than tweﬁty-ﬁw years.. (Compl., §1). Dr. Zaleski was previously insured by BRIM - a-state-
run pro gram — for claims inade during the period from December 22, 2001, th_iough December 22,
2004, (Order Granting Partial Summ. J. to PL, Apr. 27, 2006, § 1, at 1). Dr. Zaleski's BRIM policy,

alohg with the policiés of 1,470 other West Virginia physicians, was transferred to the Mutulgi] on



July 1, .2004. (Jd 492, atl). B‘y. statute, the Mutual accepted alf liability on the BRIM policies, but
could_r“refuse to renew any and all . . . contracts of insurance transferred {o . . . [it] from the Boan"d .
of Risk and lnsu'ran-ce Management . . ..” § 33-20F-9(b)(1)." |

O.n September 8, |2004; the Mutual sent Dr. Zaleski a letter il]fOI‘ll]ing him that it Woﬁ]d not
renew his iﬁsurance policy after its December 22, 2004 termination déte _without stating any réas'on
forlthe non-renewal. (Apr. 27, 2006 Order, 13, ét 2)6_ Th;a Mutual. also prov.ided Dr Zaleski a brief
outline ofits “Appeal Process.”” Because no economically viable alternative existed forDr. Zaleski- “
| to obtaiﬂ medical liability insurance e]sewhere in the State of West Virgillia, (Mem. in Supp. of Cr.-
Mot. for Summ. J., at 11 ﬁ.2.), he sent a letier to the_ Mutual protesti.ng its decision. (Apr. 72'7, 2006'
© Order, 95, at 2). | | |
| The Mutual granted Dr. Zaleski an internal hearin.g 611 fhe basis of his protest lettei'; however,
the Mutnal ad\}ised him that “it is necessary that the process conclude within fifteen minutes.” {Jd.
9 6, at 2). The Mutual failed to aﬂvis’e Dr. Zaleski in writing of his right .to' ha\‘/e cduns‘el present at

the hearing, inspect any documentary evidence that the Mutual might have, examine witriesses and |
S )

? The Mutual’s “Appeal Process” informed Dr. Zaleski:

Coverage is decliﬁed by underwriting.

a.
b. An appeal is requested by the Physician. -
c. The Physician is requested to make a brief statement to the Underwriting

Conumittee, can ask questions of the Committee, and can entertain questions from
the Committee members. '
d. ‘The Committee reviews the application for coverage and the information gathered
- during the appeal and makes a decision regarding the underwriting decision
immediately following the Physician's appearance before the Committee.
€. The Physician will receive a telephone call from a representative of the Committee
the day following the appeal and will receive a follow-up letter by mail.

(Apr. 27, 2006 Order, 7 9, at 2-3), .



present relevant evidence, have subpoenas issued to compel attendance of witnesses and pro.ductien'
of evidence, or of his right to have a Stenegraphic record i:)repared of. the proce.eding at his own
expense. (1d.,910, at '«S) No stenographic record exists of the hemmg (]d ‘[} 11, at 3).

On November 11, 20{)4 Dr. Zaleskl attended the brief hearing before the Mutual’s
underWritihg committee in Charleston; West Virginia. (Apr. 27, 2'006 Order, 4 11, at 3). One day
after the hearing, ne was informed by telephone that the decision not to renew his insurance was
Vaffirmed. ({d. 4 20, at 5). By 1ts own admission, the Mutual’s decision not to renew Dr. Zaleski’s
insurance policy was “rare.” (Pet. for App. at 3). The Underwrxuno Comnnttee never prov1ded Dr
Zaleski w1th any notice of a rlght to appeal its demsmn (Apr. 27, 2006 Order, § 21 27 at 5-6).

~ Angry over the summary nature of the Mutual’s decision, Dr. Zaleski sent a letter to the
Mﬁtual reqUestihg a detailed explanation for its decision. ‘(Id. % 22, at 5). - The Mutual never.

respended in writing to that letter. (Zd.). Aceording]y, on December 8, 2004, Dr. Zaleski wrote to

the West Virginia Insurance. Commissioner advisii-lg her of his situation. (/d. .1] 23, at 6). The

Insurance Commissioner prolmptly directed the Mutual to respond to Dr. Zaleski’s letter. (Id. 924,
at 6). On December 15, 2004, the Mutual sent the Insurance Commissioner a let.t.er statiﬁg its reason

for not renewing Dr.: Zaleski’s policy as the “frequency of lawsuits in his history.” ,Ud. 122, at 5).

Later,'.after this lawsuit was-rﬁled, the Mufuel said that the masohs.for-nen-renewal.were Dr.
| Zaleski’s inrjor claims history and “prior alcohol and/or chemical dependency,” (ld), —a problern ‘
that Dr Zalesk1 had overcome n the early 1980s. (Pl.’s Resp to Def.’s Mot. to Dismiss or Mot. for

Summ. J., at 8).

The Mutual made its decision to not renew Dr. Zaleski.’s insurance poliey without regard fo

" his current loss experience. (See Mem. of Op. and Order, Sept. 22, 2005, at 8) (“The record aoes



not demonstrate any current idss experience or cm‘i‘ent lack of 'profes.sional training or cap‘ability [of -
Dr. Zaleski} . .. ..”)-. The Underwriting Appeals Committee should have ﬁeen aware that twelve of
the nilneieen claims filed agéinst Dr. Zaleski occurred pfior to 1995-, and of the remaining seven filed
after 1995, five were dismissed or closed without paying any indemnity. .(Ap.r. 27, 2006 Order, 1

13, at 4). Therefore, at the time of the appeal hearing, only three cases existed which might have

forpy
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_ I0,0_GG, OI1E Was pending al the time of thehearh_ﬁ'g, and a third was
a nb;_ice of new malpractice claim that had been filed on August 24, .2004. (Id.). Since no screening
certi ﬁ;:ate of merit was filed on behalf of this patient within the requifed 60 days, which expired
before the hearing on November 11, 2004, (id.), it is Dr-. Zaleéki‘s jaositidla that it should 11§t have
" been couside_red by the Mutual. (P1.’s Resp. to Def."s Mot. {o Dis.miss or Mot. for Summ. 'J‘., ai‘ 8—9).
A_ﬁ.er recéiﬁn g the lettef from the Mutual, the Insurance Con‘lh_lissioner forwarded a copy to

Dr. Zaleski and explained: “[I]jt does not appear that the West Virgi.ni,a Physicians’ Mutual has

violated any applicable statute_or rufe. Therefore, no administrative actién agzi-inst‘the company. . .

| appears to be approiariate at this time.” (Mém. In Supp. of Mot.- to Dismiss, or in the A]temaﬁve,
Mot. for Summ. J., at 4, ex. 7). Dr. Zaleski wﬂas never-advised that the Commissioner’s letter was -

'a_ final order (indeed, it was not an order at all), or that ﬁe had any further right to éppezil. (Apr. 27,

2006 Order, 19 21, 27, at 5-6).° 'Consequenﬂy, Dr. Zaleski filed snit on April 4, 2005, against the

3In the interim, Dr. Zaleski accepted an offer of employment by Wheeling Hospital so that
he could obtain malpractice coverage through its insurer, although he reimbursed the hospital for the
premium. The Mutual inappropriaiely interjecied the issue of damages in its'_brief by claiming that
Dr. Zaleski's income actually increased the year he was employed by Wheeling Hospital. The
Mutual neglected to mention that Dr. Zaleski was required to pay $177,661.48 in tail coverage when
the Mutual terminated his coverage, the additional cost in amount of insurance premiums he incurred
and loans he personally had to make to his practice, all of which excceded $200,000.00 and is
expected to increase. = : :



-Mutual in the Circuit Comt of Ohio County asserting causes of aetion-for, inter alia, arbitrary and

capricious conduct in depriving Dr. Zaleski of his medical malplaetme insurance pohcy (See
Compl.). (d]legmg four counts where the Mutual’s conduct injured Dr. ZalcskJ and praymg for
compensatory and pumtlve damages and any othel relief that the Circuit Court deemed app1 opriate).

On June 1, 2005, the Mutua] filed its motion to dismiss the Complaint on the grounds that
it did not hav Ve any dmy to renew Dr. Zaleski’s insurance poucy, and specmeaily alieg,ed that even

1f its decision to not renew his pohcy was done in an arbitrary.and capricious manner, “West Virginia . .

law does not recognize an independent cause of action for arbitrary and capricious conduct on behalf"

~of private entities.” (Mem. in Supp. of Mot. to Dismiss, or in the Alternative, Mot. for Summ, I,

at 12).‘ On August 5, 2005, the lower court held a hearing on the Mutual’s motion. The Circuit
Court determined that the Mutual's status as a private, public,r or quasi—pub]ic entity was a Question'
of law that had to be detelmmed before any other 1ssues could be cousldeled (Tr of Aug 5, 2005
Hr’g, at 5). Therefore, the Circuit Court did not speexﬁcally address the merits of Dr. Zaleskl s
111div1dual causes of action. (See id ) (co_n_eluding that it was :improper to try other 1ssues of the case’
without first determining whether the Mutual is a private or public entity).

Dr. Zaleski filed a cross-motion for summary judgment on September 6, 2005 askmg the
Circuit Court to determine that the Mutual was requ1red to renew Dr. ZaIeskl s profess:onal liability
msurance, and/or to ﬁn’d that the Mutual is a quasi-public agency that must provide Dr. Zaleski With-

procedural due process before effectlvely termmatmg his right to privately praetice medlcme (See

" Cr.-Mot. and Mem. in Supp of Cr.-Mot, for Summ. J. ) {moving the Circuit Court to make these '

' detenmnatlons) ' The Circuit Court determined that West Vlrglma Code § 33-20F-2 cleally |

establishes the dynamic of a “State Action” and the “various provision_s of the Physicians” Mutual



1

Insurance Act clearly establisii é close nexus bétweén the State of West Virginia and.. .Jthe M{:tual],
by which the goals of the State of West Virginia to protect the hea]th_, safety],] and welfare of its |
citizens are_‘pervasively- eﬁtWined’ with the means of implémentihg fllose goals through a pfivate
. insurance entity, without subj éctillg the State of West Virginia to substantial[,] actuoall,] and potential
liability,” (Mem. of Op. and Order, Sept. 22, 2005). Thus, on September 22, 2065, Judge Réchl
denicd the Mutual’s motion to dis-miss' and grantgd Il)r. Zaleski’s cross-mbﬁon for summary
judgment on the issue that the Mutual was a “quasi-public entity” and found that its decision not to
renew D: Zaleski’s insurance policy was a state action inasmuch as it had accepted BRIM’s ]iabih:ty
on Dr. Zaleski’s insurance poli'cy; The Jower couﬁl also ordered lhé 'Mu-tua]. to submita prbcedﬁré
for 'éffording a non-renewed .poiicy holder the right to contest that decision.' (Deé. 14, 2005 Order
Regarding Hr’g of Nov. 15, 2005, at 2).

On November 15, 2005, the Circnit Court held a hearing to detel"m.in_e "the issue of
boundaries of the due process hearing mechanism.” (Mem. of 015. and Order, ;Sepf. 22,2005, at9). - -
Further hearings were held on Fébruary 3? 20006, a'nd again on February 20, 2006. (Apr. 27, 2006
. Order, at 1). '.I‘he.Circuit Court determined tlia.t because the ‘Mutual‘is"a“‘quas’i-public entity,” (id.
1 2, at 6), the -applicable due process that the Mutual shéuld have afforded Dr. Zaleski was that
process already used by the Insur.ance Com1ﬁissioner, as outlined in W. VA. CODE § 33-2-13. (Id.-
14 at 7). The Circuit Court further found that th¢ procedural saféguards the Mutual afforded'br. -
Zaleski failed to comply with this standard and were insufficient for duerp;ocessr purposes. (/d. qF,
at 9) Speciﬁbally, the Circuit Colurt found, “the procedural safegnards provide‘d to Dr. Zaleski were

shallow, at best, and a shain, at worst,” (Id.), and ordered the Mutual to reinstate its insurance

coverage of Dr. Zaleski as of the date of the order. (Jd. at 10).
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At the hearing. on November 15, 2005, which was scheduled te address the “Boundaries of
Due Process Hearing Mechanism,” counse! for the Appellant asserted .that the appeal process that
was avau]ablc to Dr, Zaleski had not yct been fu]ly developed. (Tr. of Nov. 15, 2005 Hr'g, atl4- 15) :
_Therefcne Judge Recht requested the parties to provide stlpulatcd facts as to whdt occurred with
rega_r.d to Dr. Zaleski's appeal of the decision not to renew his insurance. As Judge Recht stated, if
- he considered ne 1ev1ew dpp10p1 1a1e “then the case is over.” (/d. at 15) Areas of dispute could be
developed by way of afﬁdawt or deposition, but the goal was for the judge to be able to determine
the due process, if any, to which Dr. Zaleski was entitled ‘and what he reeeiVed. (id). '

The parties exchan ged stipulated facts on Decelnbe1°30, 2005. On January 11,2006, cou.nsel .
for Dr. Zaleski provided “Zlaleski'.s Response to Defendant's Proposed Stipulatioils, with Comments
and S-uggestioné” to Mutual’s counsel. Oh January 16, 2006 pursuant to the Court's Order of |
| December 14, 2005, the Mutual submltted its “Ploposed Mechamsm for Rev1ew of Appeal of
Decision not to Renew Insurance Policies Submitted on Behalf of the West Vn‘glnm Physicians’
Mutual Insurance Company Und_er Protest.” At a.hearing on February 20, 2006, the part_ies_reviewed
the proposed stipulations with the judge in an effort to determine those upon which éccor_d existed.
This was followed by an Order Granting Partial Summary Judgment entered on Apri1-27, 20.06,
which incbrporated those facts discussed at the February 20, 2006 hearing, and which the parties did
| nof dispute._ Atno time‘di_d the Appellant offer any depositions or affidavits regarding dispufed fects.'

IV, REBUTTAL OF APPELLANT’S ASSIGNMENTS OF ERROR - |
~ The Mutual makes five eufported “assi gﬁments of error” to the Circuit Court’s decision, the |

rebuttal of which is addressed; hOwev'er, it is not necessary to address each of them because the

'



fundamental holding of the lower court was that the: substance of the Complaint could net be

conSi_dered until the issue of whether the Mutual was a public or private entity had been determined:

I.

The Ohio County Circuit Court had subject matter jurisdiction because the Insurance
Commissioner did not treat Dr. Zaleski’s letter protesting the Mutual’s action as a
formal complaint, the Commissioner never issued an order, and Dr. Zaleski was
never informed of his right to appeal. '

The Ohlo County Circuit Court properly demed the Mutual’s Motion to Dismiss, or
in the Alternative, Motion for Summary Judgment because a clear controversy exists
and Dr. Zaleski stated clanns upon Wthh remedies can be granted.

The Ohio County Circuit Court properly denied the Mutual’s motion to have the

Judgment set aside because the Complaint sufficiently placed the Mutual on notice -
of a due process C]dlm and a]erled the Mutual to the- possxblhtles of equitable relief.

The Ohio County Circuit Court properly granted Dr. Zalesk1 partial summary

- Judgment and injunctive reliéf without conducting further evidentiary hearings

insofar as the Circuit Court did so based upon uncontested, stlpuiated facts.

The Ohio County Circuit Court pmperly granted Dr. Zaleskl S Cross Motion for
Summary Judgment because it correctly found the Mutual to be a “quasi- public
entity” that owed Dr. Zaleski procedural due process before terminating his medical
malpractice policy, and the Circuit Court properly determined that the Mutual S
existing appeal procedure was inadequate.

V. STANDARD oF REVIEW

The Mutual correctly summarized the standard of review as de novo when considering a

lower court’s gmnring of cither a motion to dismiss, or motion for summary judgment - or as in this

case, the granting of partlal summary judgment State ex rel. Mchw v. Scott Runyan Ponnac—

_Buzck Inc., 194 W Va. 770, 461 S.E.2d 516 ( 1995) Dlscovery has occurred with respect to the

| issue of whether the Mutual is a “quasi-public” entity and, consequently, whether 1towed Dr. Zaleski

procedural due process when it failed to renew h’is medical malpractice insurance policy. Discovery

also has occurred with respect to the nature of procedural safeguards the Mutual provided Dr.




Zaleski. Thus, the Mutual’s appeal of the Circuit Court’s granting of Dr. Zaleski’s cross motion for

summary judgment on these issues is ripe for consideration.

The Mutual’s appeal, howev_er, of th_e Circuit Court’s denial of its motion to dismiss, or in
the alternative, motion fer summary judgmerlt 1S not proper _because discovery has yet to occur on
these issues. See Wilfong v. Wilfong, 156 W. Va. 754, 157 S‘E.Zdl% (1973) (holding lhat denials
~ of motions for sumrrlery Judgment and judgment on the pleadings are non-appealable af the tifne of
the rulings). Likewise, the Cireuit Court has not made any determinations as to damages alleged
within the Complaint. (See Apr. 27, 2006 Order, at 7) (““ A jury trial shall be i‘l(‘)]d regal'drng the issue -
of damages sustained by the plaintiff, if any, as a result of the non-renewal of his insufaﬁce after
discovery has been completed on that issue.”). Thus, because discovery has not been completed w_ifh
respect o dam'-ages and _other issues contained within the Mutual,’s.motio,n to dismiss, or in the
alternative, motion for summary judgment, the Mutual’s appeal of these 1tems is premature

V1. ARGUMENT

The Circuit Court prope1 Iy found that the Mutual 18 @& quasi- pubhc entity that owes Dr,
Zaleski greater procedural safeguards than a private insurer would when detemnnmg whether ornot
to renew an insured’s p.olicy.4 Moreover, the Circuit Court accurately found that the procedural
safeguards that the Mutual aﬂbi ded Dr. Zaleski were a “sham;” and therefore granted Dr Zalesk1 s
Tequest for 111junct1ve rehef where Dr Zaleski spemﬁca]]y moved the court o or der the Mutual to

renew Dr. Zaleskl s professional insurance in his cross-motion for summary judgment. No

*On several occasions, this Court has described insurance companies as “quasi-public” in character.
See Barefield v. DPIC Companies, Inc., 215 W. Va. 544, 554, 600 S.E.2d 256 (2004) ("The insurance
business is quasi-public in its character, and the state may, under its police power, . . . prescribe the terms
and conditions on which it may be conducted and generally to regulate it and all persons engaged in it. ")
(emphasis added) (quoting, Swearmgen v. Bond, 96 W. Va. 193, 197, 122 S.E. 539, 540 (1924))



additional eviclientiary hearing‘v_vas requiréd for this relief because full discovery had occun"ed-_on the
Mutual’s status as a quasi-public entity and the lack of procedural safeguards accorded Dr. Zaleski. .
In other words, the Circuit Court poésessed a record of uncoritested facts that supporled this
determination. This result WE-lS not strained, and in no way ViOlaled ‘West Virgima’s Cbhstitutic_)n.

Moreover, the Circuit Court éorrectly found that the_Mutuai’s cont'entioﬁ that the Court
facked sﬁbjcct matter jurisdiction was without merit ancli properly denied the M'utua]’s motion tc
dism_iss on that point. Fuﬁhennore, despite the Mutual’s contrary contention, recjtiiring that a quasi-
public ei_ltity afford private citizens procedural safeguards and that it refrain from acting in an
arbitrary and capricious manner When fai]ing'to renew‘professiona] insyrance to a physi;:i éﬂ, uﬁless '
it can provide a rational basis for nonﬁ"enewa‘l, is neither an unjust nor bizarre r_eéult.

Further, despite the Mutual’s contention, the Circﬁit Court’s deciéion, if upheld, will not
cause any “cétést1‘0phic effect” or competitive disadvantage. Importantly, the Mutual hasconceded
that such refusals to renew “gre r_are,” so it is difficult to understand how .imp]-elmen-ting due process
could put it at an economic disadvantagg. Moreover, the Legislature has already ensﬁréd that a
~ competitive disadvantage exists — that is, for o::ther-insur'_ers, not the Mutual. Indegd, the Legislature
has empowered the Insuraﬁce Commissioner to waive the Mutuai_’s preﬁiium_ taxes 1f payment would
financially i;npair it. This abil'ity tolwaive the Mutual’s taxes exists as long as the low interest loan-
that the.State provided the Mutual for start-up c‘apital' from State funds is outstanding. Accordingly, -

the Mutual would not suffer catastrophic, competitive disadvantages were it to provide procedural

safeguards to its insureds.




A. The Circuit Court Properly Denied the Appellant’s Motion to Dismiiss

and Had Authority to Do Such Because the Court Il‘ld Subjcct Matter
Jur lsdlctmn over this Case : :

The Mutual ar gues thal Dr. Zaleski filed a fo;mal complalnt w1th the Weqt Virginia Insurancc
Commissioner and that he ﬁled his Complaint in Circuit Court without ﬁrst exhausting his
administrative remedies; thus, the Mutua!l contends, the Circuit Court lacked subject matier
: _]U]‘lSCl]CthI] over Dr. Zaleski’s ldWSUlt ~ Additionally, the West Vngmla Insurance Comlmssmnel
-(“Insurax.lce Commissioner’ g has filed an A]TIICUS Brief a:rgumg that the Circuit Court lacked :
J urisdicti onover Dr. Zaleski’s Complamt because he purportedly failed to exhaust his adn_linistrative
remedies, and concon_lit;mtly, that the Circuit Cc?m'l erred in exercising jurisdicﬁon in an alleged
violation of Article V, § 1 of the West Virginia Constitution.

Both 1hc'-Mutual.’s and the Insurance Commissioner’s arguments presuppose that Dr. Zaleski
initiated administrative remedies by filing a formal complaint with the Insurance Commissioner, and
that the Insurance Comumissioner issued an order on the foml-él comp]éi-nt — rneither»of thich-
occii_rred in this case. Moreover, While the subject matter jufisdiction of a court to act may be raised
at any time, the Mutual’s arguments are not Vs;ell taken b_eéause the Mutual ne?er seriously argued
in the.Circuit Court that it lacked subject matter jurisdiction.

1. Dr. Zaleksn Never Invoked Any Admmlstl ative Remedles with the
Commlssmner.

The appellant's entire argument is premised upon whether Dr. Zaleski's letter to the Insurance
Commissioner invoked an administrative remedy which would preclude him from seeking access

to the Circuit Court of Ohio County. It é]eaﬂy did not. When Dr. Zaleski received the Mutual’s




Sep;cmbor_& é004 letter illfoxlniing him that the Mutual would not renew his policy of iusoral-ico, ‘Dr,
Za]e_ski' was not represented by counsel. The Mutual’s ietter stated in part as follows: '

Inaccordance with 33-20C-4, Code of West Vn gmla you are hereby notified that the

above referenced policy will expire at 12 01 a.m. on Decembel 22,2004, and will not

be renewed. :

(Mem. in S'upp. of Mot. to Dismiss, or in the Alternative, Mot. for Summ. J., at 3, ex. 3). |
| Dr. Zaleskiresponded o that ieiter on Sepfom‘b_er 23, 2'004,- pro se, requesﬁn g that the Mutual
itsolf —not the lnsuranoo Commissioner - J'econsid& its decision and agree to renew his insurance
pohcy On November 11, 2004 the Mutual conducted a brief hearing.® The following day, the
Mutual informed Dr. Zaleski — by telephone — lhat it would not grant his appeal and would not
reconsider its decision to terminate his insurance policy. The Mutual then sent a Ietter o Dr. Zaleski
‘that merely reiterated its denial without explaining the basis for its decision. Dr. Zaleski was not
provided wit'h"any- wrilten notice of a right to appeal this decision.

As a result, Dr-. Zaleski Wrote a letter to Scott Atkins, the Underwriting Sup‘ervisor of the
Mutual, requesting a detailed explanation for its failure to renew his maipractic.e policy. Whén the
Mutual faile‘d to timely provide him with a w;"itten explanation of ifs decision, as he had requosted,' _
Dr Zaleski wrote to the Insurance Commissioner on D_eoomber 8, 2004. Dr. Zaloski’s letter‘tothe‘ _
Commissioner was. datedam ore .fourteen days before his insurance policy was to expire and:stated-
in port as follows:

This let.ter is written to make a formal complaint regal'ding my o011renewa1

of malpractice coverage starting December 23™ of this year. The only available .

insurance company at present is the Physicians Mutual Insurance Company. ... The -
- reason provided for my nonrenewal . . . was “frequency of suits.” This is the very

Dr. Zaleski was advised in advance by the Mutual that the hearing would be limited to
fifteen minutes. (See Apr 27,2006 Order, 96 at 2).
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essence of why the new insurance company was for mcd and why all other

malpractice carriers have left the market in this state.

[Dr. Zaleski states that the allegation of “fi ‘equency of suits” is unfounded and -
accuses the Mutual of being unfair and acting with bias.] _

As a life long resident of this state and a physician prOV1dmg excellent
orthopedic surgical care to all my patients, 1 feel that I should be provided
malpractice cover. ag,e by this state subsidized by Physician Mutua] Company.

(Mem. in Supp. of Mot. to Dismiss, or in the Alternative, Mot. for Summ. J,, at 4, ex. 6).

Based on Dr. Zaleski’s letter to the Insurance Comumissioner, the Commissioner sent a letter
to the Mutual, “requesting” a written response. On December 15, 2004, the Mutual sent a letter in
 response to the Insurance Commissioner stating that the “frequency of lawsuits” against Dr. Zaleski
made him an “mlacceptable risk;” thus, the-Mutual decided not to renew his insurance policy. In
turn, the Commlssmner wrote a letter to Dr. Zaleski on December 16, 2004, statmg that it did not

“appear” that the Mutual had v1olated any statute or rule and- that no admlmstra,tlve action would be
undertaken by the Commissioner “at this time.” (/d. at 4, ex. 7),

Dr. Zaleski’s purpose in writing to the Insurance Coﬁnnissioner, however, was not to initiate
a formal complaint process — he Jater hired counsel for that purpose. Dr. Zaleski was attempting to
advise the Commissioner that the Mutual was being unfair for not renewing his insurance.

Likewise, the Insurance Commissioner did not treat Dr. Zaleski’s letter as a formal complaint
and never entered any order concerning the “complaint.” The Commissioner wrote a “letter” to Dr,
Zaleski — she did not issue an "‘order.” The letter states:

‘ Aﬁer careful]y reviewing Mr. Rader’s response and attachments, it does not
appear that the West Virginia Physicians’ Mutual has violated any applicable statute

orrule. Therefore, no administrative action against the company on the basis of your

written complaint and Mr. Rader’s response appears to be appropriate at this time.
Please feel free to contact me to discuss this further.



(Mem.. in Sup_l;ia. of Mot. to bismiss, or in the AI.ternatiVe, Mot. for Summ. J.,at 4, ex.'7). The
' Cmﬁ;niss.ioner’s letter does not even comment on Dr. Zaleski’s claimr that the Mutual was trcati.n.g-
him unfairly.

As is plain from }'he Iénguage used in the letter, no indication exist_é 111-at the C;ohﬂmissioner
made a final determination on whethé_r or not the Mutual had violatéd a statute oi' rule (theré was
me.reiy—t-he “appearance” that no statute or rule was y.io]:lf.lted),_ and the Commissioner left open the
possibility that she may pursue administrative action against the Mutual in the future (“no
adlninistrative actién ... appears to be appropriate at this ﬁm_e.”). Nothing in the Conimissioner’s
letter of December 16, 2004, st_atés lliat Dr. Zaleski ‘would or wou]d-not bre-entit]ed toa hearing. See
W.VA.CODE § 33-2-14 (requiring as a precondition to judipial review, that the coﬁnnissioner enter

an ord_é-r “after a hearing” or that the commissioner eﬁt@r “an ordér refusing a hearing.”). |

_Il1deéd, any insured aggrieved by tﬁe cancellation of a policy of malpractice insurance has
the right to reciuest a hearing before the Commissioner. W. VA. CODE § 33—I200;5. That hegr‘ing
“shall” Be conducted in accordal.me with the procedures outlined in W. VA. CoDE § 33~2—13. In
turn, § 33-2-13 requires the Commissioner t:) “enter an order containing his findings of fact and
con¢lusi0hs _'upon the suﬁject matter [by]. . . afﬁnn[ing], modify[ing] or nullify[ing] action
t]lerefofore taken. ... See also W. VA. CODE ST. R. § 114-14-3.3 (requiring the Commissio_ner to
entelr an order and reasonsifor that order). There is no similar statutory remedy for the nonrenewal
of a malpractice insurance contract. |

The Commissioner’_s “letfer”of December 16, 2004, is not cast as an ‘;brder,” and it does not

affirm, modify, or nullify the actions taken by the Mutual — the letter leaves open the possibility that
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the Commissioner may ake fu.ture action.. See, e.g., 5U.S.C. § 551(6)_ (defining a “ﬁnﬁl order” as
one that m.akes a final disposiiion ofa _matter in whole or in part); International Tel. & Tel. Corp
Commumcatzons Eqmp & Sys. Div. v. Int’l Bhd. of Elec. Workers, 419 Us. 428 443-48 (1975)
(holding th:_it an “order” requires a d1sposmon having some determinate consequences for a party to
the proceedings; investigatory proceedings, no matter how formal, n)hz'ch do not Iead tothe issuancé
of an order conmmzng elements of a jmal disposition as required by the definition of "order do not
rcanstztute final adjudication), Southern Cal, AerzalAdvertzsers’Ass n.v. Fed. Awatton Admin., 881
F.2d 672, 675-76 (9" Cir. 1989) (ﬁnding a letter to be a final order when it pllainl.y precluded a party
from engaging in. certain actions); Kixmiller v. SEC, 492 F.2d_'641, 645 (D.C. Cir. 1974) (“An
agency's decision to refrain from an investigation or an enforcement acﬁon. is generally
unrevicwable.”)"; Expedited T ransp. Sys., Inc. v. Vieweg, 207 W. Va. 90,100,529 S.E.2d 110(2000)
(“In'thé absence of such a properly entered final order, the Circuit Cnmt of Kanawha County was
without jurisdiction io consider an appeal of this nase.”); '4'Admin'istratfve Lafv § 36.02 (2006)

(“Inaction by an agency will ordinarilv not constitute a final disposition.”) (‘emphasis add.ed).

Lastly, the Insurance Commissioner failed to prov1de Dr. Zaleski with any wrltten notice of -
S ari ght to appeal her decision to not take action against the Mutual at that time, further ev1den01ng
~ that she did not perceive (at the time) Dr. Zaleski’s letter as a formal complaint sufficient to trigger
| administraﬁW proceedings. If the Commissioner would have deemed Dr. Zaleski’s letter to Be a
foi'mnl complaint, fhen the "Commissioner would have — at a minimum — entered an order
afﬁrmatwely granting or denymg 1ehef to Dr Zaleski and advised him of a ri ght to .a heanng on the
issue. Because no admmlstratlve proceeding was initiated by Dr. Zaleski with the Insurance

Comlmssmner, the Circuit Court has subject matter jurisdiction over Dr. Zaleski’s lawsu'it. _See FM C



Corp. v. W. V;I. Hum_an Rights Comm n, -] 84 W.Va. 712, 713, 403 S.E.2d 729 (1991) (s‘tatiﬁg that
a plaintiff may, as an alternative to pursuing administrative remedies, file a civil actioﬁdiredllyl iﬁ
the circuit court). Thus, the Ohio Coluhty Circuit Court .had subject matter jurisdiétion to adjudicate
this case and properly found .t]m .Mutual’s contention to the contrary to be méritless.

_Witli respect to the Mutua]’s argument that the Circuit -Coun lacked subject matter
juriédiétion, it should be noied thai tiie Mutuai never filed a formal “Motion to Dismiss for Lack of
_Su.bject Maiter J urirsdi.otion.’l’ The issu.e of the lower court's lack of subject matter juris_diction‘Was
raised in oné sentence of the “Proposed Mechanism for Review and Appea]' of Decisions Not to
Renew Insurance Policies Submitted on Ecﬁalf of the W;elst Virginia Physicians” Mutual Inéurancé
Coxﬁpany Under Protgst” which stated, “ti]ﬂ other words, the facts of this cﬁsé suggest that Dr.

. Zaleski had and failed to exercise all the due process rights that he claims he is ‘entitled to receive.’l’
({d. at 3—4). I-n;fact, the issue of the “appeal” to the Insurance Commissioner was hot initialiy raised
to contest subject maﬁer jurisdiction, but instead was used to support the Mut‘ual's claim that “due -
process” was afforded to Dr. Za]:eski. | |

Even though the Mutual never adv1sed Dr. Zaleski that a further review was avaliable to him
i‘o]lowmg the appeal hearmg, it attempted to persuade the Circuit Court that it had prowded Dr.
Zaleski with sufficient due process by claiming that Dr, Zaleski could have pursued an adlmmstrative-
appeal as set forth in W. VA. CODE §§ 33-2-13 and 14. (/d). The fact that the Appellant merely |
“suggested” the lack of subject matter jurisdiction is shown by the Appellant's reservation of ri ghf |
“to file a motion for summary judgment on the issue of 1'e$ judicata or collateral estoppel based on '
the decision of the _Insufané'e Commissionerf” (. ét 4,1n.3). Dr.. Zaleski contended that this secret
lright of ‘.clppeeﬂ, if in fact it ex.isfed at all, did not prdvide adequate due process. At the heaﬁug-df
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February 3, 2000, counse!for the Appellant mentioned that “thal's_ one of our arguments, that
basically there's no jurisdiction at this Coutt at this point in time.” (Tr. of F eb. 3, 2006 H'rg at 8.)
Judge Recht responded that, “[t]he poiﬁt is that the insurance coinpany didn't in anyway feel that
there was a due procesé reqﬁiremen_t. And now you turn it around and séy that he shouid Be
penalized for something they didn't think existed in the first place.” (/d. 8-9). |
2. | The Circuit Court Did Not Violate the. West Virginia Consﬁtﬁtioh.

The Insurance Conmﬁésioner argues that the Circuit Court violated the West Virginia
Constitution by mandating that the Mutual “step in the shoes” of the Insﬁrahce Commissioner, and
b;allowing Dr. 'Zalesk_i to appeal the Mutual’s non-renewal decision to the Circuit Court.

The Insurance Corﬁmissioner misunderstands the nature of thi scase. The .Circuit Court never
ordered that the Mutual “step into the shoes” of the Insurance Commissioner; rather, the Circuit
Court determined that the Mutual was a quasi—prub]ic entity, and as such, owed Dr. Zaleski due
process of }aw._ Thé Cir(_:uit Court held a special hearing on the-parties"“Pl‘oposéd Mechanisﬂm for
Review and Appeél of Decision:Not to Renew Insurancé Policies.” 'I;he-Circuit Couit never
attempted to confer on the Mutual the rights, poﬁers or duties of the Insurance Commissi'oner.'
Méreover, Dr. Zal.eski has a right to appeal directly fo the Circuit Court of Ohio Couhty because he

never invoked his administrative remedies.* FMC Corp., supra.

The Insurance Commissioner is mistaken in believing that the Circuit Court’s Order found that
because the Mutual was a quasi-public entity, the Commissioner no longer “has Jurisdiction over the Mutual
with regard to the non-renewal of insurance policies,” (Amicus Curiae Br. of W. Va. Ins. Comm’r, at 1); the
Order does not strip jurisdiction from the Commissioner to hear cases against the Mutual when the insured
Opts to pursue administrative remedies rather than to litigate in the circuit courts. '

B



B. The Circuit Court Properly Denied thé Appellant’s Motion to
Dismiss, or in the Alternative, Motion for Summary Judgment.

The Mutual argues that Dr. Zaleski’s claims agaiﬁ.ns.t. ii should be dismiéscd on tﬁe grounds
that: (]) Dr. Zaleski’s claims for breach of the covenant of good faith and fair dealing should have
been dlsmlssed because no underlymg contract exists; (2) VWest Vzrf,mla does not recognize a claim
for a;rbm'ary and capricious conduct on behalf of a private insurer; (3) an insurance compaiy hae no
fiduciary duty fo reﬁeW an insu.rance '.cen.tract; (4) Dr. .Zales.ki ca’ﬁnot’ .demon_strate th_e esseﬁtia]
eien;ems of e claim for intentional infliction of emotional distress; and (S)VDr. Z.ale.sk'i cannot
demonstrate the essen-tial elements for a claim of negligent infliction of -emo-tional distress.

Demals of motions for summary ed gment and Judgment oe the pleddmgs are laon;al)pealable
at the time of the rulings. See anong, 156 W. Va. at 759,197 S.E.2d 96 (1973) ("By logic, reason,

-the overwhelming welght of authonty, ‘and the prmmple of stare dGCISIS we hold that the effect of
the entry of an order denying a motion for summary judgment made at the close of the pleadings and
“ before trial, is merely inierlocﬁloiy and. not then directly appealable to th.is Court."). Ord_iﬁ-arily, t_he
Court *will not enlertziin nor discuss a de'nial of a motion for failure to state a elaim” under Ru.le .
12(b)(6) because of the order’s mterlocutmy nature. Hutchzson v. City of Huntmgton 198 W. Va.
139, 147, 479 S.E.2d 649 (1996). If, however the Court should demde to entertain the Mutual’s
petition for appeal on the Circuit Court’s clenlal of its motion fo dlSI’mSS and denlal of its motion for |
su_mmary Judgment, the Court should find that the CII‘CUlt Court’s 'denials Were proper.

The purpose of a Rule 12(b)(6) motion to dlsmlss is to test the formal sufﬁmency ofa

complaint. See, e.g., Collza v. McJunkin, 178 W. Va. 158 159, 358 S.E.2d 242, cert. denied 484

U.S. 944 (1987). A p]aintiff need only overcome a slight burden to prevail on a Rule 12(b)(6)



motion to dismiss. John W. Lodge Distrib. Co. v. T exaco, Inc., 161 W Va. 603, 6006, 245 S,E.Zd_ '
157 ( 1978) (*The standard whlch [a] plamisz must meet to overcome a Rule 12(b)(6) mohon isa
liberal standzud and few comp]amts fail to meet it. The plaintiff’s burden in remstmg a motion to
dismiss is a rc]atlve}y hght one. ”) West Vlrgmla favors dec:dmg cases on théir merits; See.Estaze
of Robinson v. Rana’olph County Comm., 209 W. Va. 505, 514 549 S.E.2d 699 (2001).
Consequenily, ihe “motion to a;smlqs for failure to state a clalm shou!d be viewed with dxstavor and
rarely granted.” Kessel v, Leav:tr 204 W. Va. 95, 119 511 8.E.2d 770 (1998} (emphasis added).

A trial court should only grant a 12 (b)(6) motion when it appears beyond ashadow of doubt -
“that the'plaintiff can prove no set of facts in su‘pport ofhis claim which would entitle him to relief.”
Garrison v. Her bert.] Thomas Mem Hosp. Ass'n, 190 W. Va. 214 219 438 S.E.2d 6 (1993), see
| alao Sticklen v. K;ttle 168 W. Va 147, 167 68, 287 S.E. 2d 148 (1981) (ruling that a complalnt
allegm,g that a school superintendent and a board of education acted in an a,lbltrary and capricious
manmer. .. was Suff cient to state a cause of action™). Thisruleis tfue regar dless of how “inartfully” k
the comp]amt 1s pled. Norris v, Dezrz'ck, 918 E. Supp. 977, 981 (N.D.W. Va. 1996), aff'd, 108 F.3d
1373 (4" Cir. 1997).

The Circuit Court did not reach the substance ofthese arguments. Instead, thé Circuit Court
deterrnmed that the Mutual's status asa pnvate public or quasi- pubhc entity was a questlon of law
which had to be determlned before any other issues could be con 51dered (Tr of August 5, 2005 H! g,
at 5).. Judge Recht recognized that “1f in fact tl:_lere is any pubhc status at all, in some fashion,” then
certain iarocedural due process standards might b-e applicable. He felt that the answer to Physiéia:né
Mutual s status would be in W. VA. CODE §§33 20 1 et seq. and therefore, asked the partles to look

- Wlthm the “four comers of the statute” to prov1de him with indicia of the private or pubhc statuis of




the insu.rance company. (Tr. of August 5, 2005 Hr'g, at 5). Accordingly, review of the merits of all
of the individual counts in Dr. Zaleski’s Complaint is not ripe at this time and should not be
considered on appeal.”

C. Dr. Zaleski’s Complaint Sufficiently Met the Requiremehrts of Rule 8., West
' Virginia Rules of Civil Procedure. : _

The Mutual contends that Dr. Zaleski failed to allege in his Complaint that it was a state actor
and failed to request injunctive relief in his Complaint; thus, the Mutual assérts, the Circuit Court
erred by granting Dr. Zaleski’s motion for suminary judgment and by imposing injunctive relief. The
Circuit Court’s actions in this case, however, were proper because: (1) Dr. Zaleski’s Complaint
alleges causes of action only assertable against state actors (a point which the Mutual itself argued
in its response to Dr. Zaleski’s Complaint), (2) the Mutual placed its own status as a state actor in
'quéstion;- and (3) the Mutual consented to have its status as a state actor adjudicated.

1. Dr. Zaleski’s Complaint Alleges Counts That Are Only Applicable under
the Theory That the Mutual Is a State Actor, and Thus, Gave Sufficient
Notice to the Mutual That its Status as a Private or Public Entity Was at
- Issue. _ . o '
- .

West Virginia is a notice pleading state and only requires that a pleading consist of “(1) a
short and plain statement of the claim showing that the pleader is entitled to relief, and (2) a demand
for judgment for the relief the pleader seeks.” W. VA. R. C1v. P. 8(a). “All pleadings shall be so-
construed as to do substantial justice.” W. VA.R. C1v. P. 8(f). The West Virginia Rules of Civil

Procedure are “designed to expedite and simplify the trial of an action.” Skeenv. C & G Corp., 155

W. Va. 547, 556, 185 S.E.2d 493 (1971). A “complaint must be intelligiblyfsufﬁcient for a circuit

 "The Cbmpléint asserts four counts agaihst the Mutual, namely, (1) Breach of Good Faith and Fair
Dealing, (2) Arbitrary and Capricious Conduct, (3} Breach of Fiduciary Duty and (4) Intentional and
Negligent Infliction of Emotional Distress.” (Compl. ] 15-34).



court or an opposing party to Vunderstand whether a valid claim is alleged and, if so, what it is.”
Harrison v. Davis, 197 W, Va. 651, 664, 478 S.E.2d 104 (1996).

Dr. Zaleski filed suit on April 4, 2005, against t.he Mutual in the Circuit Court of Ohio
County asserting causes éf -act-ion for, inter alia, arbitrary and capri.cious conduct lin depriving him
ol his medical malpractice insurance. The Mutual itself argued thatr the count dgainsl it for arbitrary
and capricious conduét should be dlSII‘llSSGd because it was a private entlty (not a state actor, agamst
Wthh such causes of aclion are VJable) (Pet. for App at 16-17). Also, within the Complaint, Dr.
ZaI¢Sk1 prayed for both monetary relief and any other relief that the Circuit Court deemed'
appropriété. This Complaint meets the requirements of Rule 8 with its prayer of relief for causes of
.action that were “intelli gibiy su‘fﬁcient for a circuit court . . [and] the opposing ;V)an'yl to understand
whether a valid .claimr. .. [was] alleged and . .. what it . . .[was].” Harrison, 197 W. Va. at 664.
As demonstrated by its own pleadings, the Mutual was fairlly apprised fhat Dr. Zaleski was asserting -
that the Mutual is a state actor and that non-monetary relief may be 1n1posed by the Circuit Court
See eg., , Kessel v. Monongalm Gen Hosp., 215 W. Va, 609 617-18, 600 S.E.2d 321 (2004),
(finding that in West Virginia, a physician can onlyrecover under a theory of arbitrary an_d (_:ap'rici'ous |
conduct,'ilf the defendant is a state actor); Sticklen, 168 W. Va. at 167-68,287 S.E.2d 148 (ruling that
a C(;]ﬂi)lé.int- was sufficient td state a cause bf action when the p‘la_intiff aﬂegéd that a school
superintendeht and a b‘éard of éducaﬁon acted in an arbitrary and capricious manner). |

2. The Mutual Placed the Status of its Private Nature in Dispute When it
Affirmatively Raised the Defense to Dr. Zaleski’s Count of Arbitrary
and Capricionus Conduct. _

On April 4,2005, Dr Zaleski filed his Complaint agalnst the Mutual.  On June 1, 2005, the

Mutua] fileda motion to either dismiss the Comiplaint or for summary Judgment on the grounds that



it did not have any duty to renew Dr. Za]eskl §.insurance pollcy in its motions, the Mutual_
qpemﬁcal!y responded that even if its decision to not renew Dr. Zaleskl 3 pollcy werd done in an.
arbitrary and capricious manner, “West Virginia law does not recognizc an independent cause of
action for arbitrary and capribiqus conduct on behalf of private .¢ntities.” (Mem. in Su'pb. of Mot.
to Dismiss, 61‘ in tile Alternative, -Mof. for Summ. J, at 12) (_emphasig added).

With this respo: onse, the Mutual not only demonstrated that it percciv_'ed the theory of state
acﬁ on within Dr. Zaleski’s Qon1plai11t, but also l'aised this issue in the cénlext of what may fairly be.
considered an affirmative defense. As such, it ought nbt be permitted, after t.he, occurrence of
hearings and discovery on this issue, to a]lége'that tﬁe Circﬁit Court imprdper_ly considered 'an.d made
an unfavoral_)_lé ruling on the Mutual’é slatus as a “quasi-public"’ entity for purpoées of procedural

| due process. |

Lastly, the United States Supreme Court has found it appropriate for an appeals court to

rconsider an argument that an ent_ity is public, even when the plaintiff diSﬂVOWG'd it in the lower court
| and did not explicitly raise it untﬂ his brief to the S_upreme Court. Lebron v. Nat'I R.R. 'Passeﬁger'
Corp., 513 U.S. 374, 379 (1995) (reasoning t'ilat the assértibﬁ of state action was not a new claim,
.but lwas anew argﬁment to support his claim). Thus, rega_.r-dless Qf whether Dr. Zaleski’s Complaint
speciﬁéally alleged that the Mﬁtual was a stzite actor, precedent exists for.the Circuit Court to havé- .
considered the Mutual’s status because it was not a new claim, but was an argument to supp.ort Dr.

Zalesk1 s arbitrary and capricious conduct/due process clann
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D. TheCircnit Court Properly Granted an In junction on the Record ~
and No Evidentiary Hearing Was Required or Necessary.

The Mutual argnes that the Circuit Court improperlyrdenied t.he Mutual an evidentiary
hearing when it ordered the Mutual to reinstate Dr. Zaleski’s insurance policy, and that lhe Circuit
Court unproperly eveluated the prerequisites for Hl_}UI]CtIVG relief, The Clrcelt Court’s acﬁons
however, were proper because ( 1) the Circuit Court had a sufficient record before it (o issue_ an
.iﬁjunctioﬁ, and (2) the Cfrcuit Court pfoperly balaneed the prerequisites for injuhctive elief.
Further, although the Circuit Court Ordered the Mutual to pro;fide insﬁrenee to Dr., Za]esi{i, it jlae
not -beenl offered or provided. |

1. 'No Evidentiary Hearing on an Injunction Is Required When a Court
Possesses a Sufficient Record of Uncontested Facts.

No eviaentiary hearing is required under W. Va. R. CIV. P. 65 when the court possesses a
sufficient record of .uncontested facts. E. g.,--ChareLer v. T own‘ of Oyster Bay, 159 F.3d 749,755 (24
Cir. 1998) (“An evidentiary hearing is not required-when the relevant facts either are not .disputed
or have_b'een clearly demonstrated at prior stages of the case, er when the disputed facts are mﬁenable
to complete resolution on a paper record.”); Commerce P_afk at DFW Freeport v. Mdricfiqn Constr.
Co., 729 F.2d 334, 342 (5" Cir. 1984) (“[TThe notice conteﬁlplated by Rule 65(a)-ma:ndates that
where- factual disputes are presented the parties must be gtven a fair opportumty and a meamn eful
hearing to prescnt thelr dlffenng versions of those facts before a plehmmary mjunctmn may be-.
granted. Here, we percelve no such dispute; thus, we think that the parties were given ampie '
' opportunlty to present thelr respective views of the legal issues involved.”); Kerr-McGee Corp 12
Farley, 88 F . Supp. 2d 1219, 1233 (D.N.M. 2000} (“Kerr—McG_eehas requested a hearing on this '

issu'e, however, because there is no dispute as to the material facts in this case, the Court does not
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require an evadentldry hearing. ”) Jefferson County Bd. of Edu. v. Jeffenson County Edu. Ass n, 183
W, Vd 15, 23- 24 393 8.E.2d 653, 661-62 (1990) (holdmg that the lack of an evidentiary hearing
did not invalidate the court’s issue of an mjunctton).

In th.is case, the Circuit Court had ample evidence before it to issue a preliminary Ilnj.unctio'n.
The palties had fully brilctl‘l"ed and argued competing motions for summaﬁ Judgment and the Mutuél ’s
. . Dr. Zaleski’s partlal mot:on for summary
judgment on the issue of whethel or not the Mutual was a state actor and whether or not the Mutual
afforded Dr. Zaieskt due process when it refused to renew hls insurance policy. o

_ ,[tl a discussiotl with co'tmsel at- the Novembtar' 21, 2005 hearing, the Ci.r'cuit Court
aclmowledged thai there mlght be a factual dispute with regard to the actual review given to Dll
Zaleskl and ddVlSed the Appellant that it could have a couple of months to develop the 1ssue. -
Counsel for the Appellant responded, “Yeah, I believe, YQur Honor, however we can do it, perhaps
we can agreé on what h_apt)ened and submit it, unless you all want to talk to stnnebnef.’ .(Tr‘ Nov.
21, 2005 at 16). Therefore, in its. Order of December 14, 2003, following the November 21, 2005. :
hearing, the Circuit Court direct_ed the pattiesﬂ“to attempt to stipulate to the facts in this case and,
where no stipulations can bé made, submit to the Court evidence for its consideration all of which
should be prov1ded to the Coutt on or before December 31, 2005.” (Jd. ) The Appellant did not .
submit any deposition or affidavit raising a question of fact with regard to the due process prov1ded
- to Dr Za]esk1 Instead, the partles stlpulated to the facts set forth in the Aprll 21, 2006 Order. Ifthe -' ’
Appellant had raised contested factual i 1ssues, then it might have a basis to complain, but itmadeno

attempt to provide such ev1dence to the Circuit Court through deposition or affidavit.
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Thus, no genuine issues of material facts were present that would have prevented entry of Dr.
Zaleski’s motion for summary judgment. Therefore, a sufficient record existed on which the Circuit -
Court could issue a summary Judgment without an evidentiary hearing.?

2. The Cn cuit Court Pr operly Balanced the Prer equlsltes for Injunctive
Relief.

In determrmng whcther to issue a preliminary JI]JUnCtIOH courts are to balance four factm S:
(1) the probability that the movmg party W111 be successfu] on the merits of the claim; (2) the harm

to the moving party should the injunction not be issued; (3) the harm to the non~movin g party should

_ the m_]l]]'lCtl()l’l be 1ssued and (4) the public mterest Jefferson County Bd, of Edu. 183 W. Va at 24,

393 S.E.2d at 662

Apphcatron of these factors to the facts presented to the Circuit Court demonstrates that no

factor weighs in favorof the Mutual, and the Circuit Court’s detez ‘mination was proper In brlef (1)

the Circurt Court determined that no set of facts precluded an entry of summary Judgment finding

that the Mutual was a state actor and that the Mutual failed to afford Dr. Zaleski due process of law;
thus, Dr. Zaleski prevailed on the merits of the litigation; (2) Dr. Zaleski would suffer substantlal E
harm should the court have dcmed the prehmma] y injunction because without msma;nee Dr. Za]eekl
Would not be able to engage in the private practrce of orthopedlc surgery; (3) the harm to the M utual
is shght, or even non-ex1stent, because it is in the business of insuring physicians like Dr.Zaleski, -

and its decision to terminate his insurance policy was based on inaccurate facts and improper

® The Mutual sought to submlt evidence of the standards and procedures used in the insurance
industry in making a determination not to renew a policy of insurance. The Mutual, however, is a state-actor
that has a special relationship with West Virginia physicians. It is not a private actor, and evidence of how
a private insurance company makes a determination on whether or not to renew a pohcy of insurance is not

relevant to the procedures employed by state actors




: Considerationé, and (4) the public interest in this State was best articulated by the Legislature inW.
VA. CODE § 33-20F-2(a)(16) when it created the Mutual for the express purpose of insuring
physicians like Dr. Zaleski.

Thefefore, no basis exists in fact or law fo overturn the Circuit Court’s grant of a pfeliminary ,
injunction in favor of Dr. Zaleski that required the Mutual to reinstate Dr. Zaleski’s insurance policy.

. The Circuit Court Correctly Granted Dr. Zaleski’s Motion for Summary

Judgment upon Finding That Dr. Zaleski Had a Protected Property Interest in
- the Renewal of His Insurance and the Mutual, as a State Actor,” Should Have
Afforded Him Procedural Due Process.

Because the Mutual is a state actor'® and Dr. Zaleski possesses a protected property interest
inr continued insurance with the Mutual, the Mutual cannot fail to renew his insurance without
affording him due process, which did not oceur, |

1. The Statute Authorizing the Incorporation of the Mutual Grants a
Property Interest in Continuing Insurance Coverage That Subjeets the
Company’s Decisions to Procedural Due Process. :

Dr. Zaleski has a pl'opeﬁy interest in his insurance policy with the Mutual, and in the renewal
of that policy, because the Mutual is a state actor, and the Mutual has a special relationship with
Wes‘t'Virginia.physicians. Physicians reasonably expect the Mutual to provide them with insurance
coverage unless some reasonable underwriting policy exists that requires denial. After all, the

Legislature instructed BRIM, the Mutual’s predecessor, to provide coverage to “those healthcare

providers unable to obtain medical, professional, liability insurance because it is not available -

’To conform to the fomiat of the Appellant’s brief, counsel for Dr. Zaleski placed the arguments
establishing that the Mutual is indeed a quasi-public entity in the proceeding section, infra section F,

"%Actions of quasi-public bodies will receive the same due process scrutiny as afforded actions by

state agencies. See Kessel, 215 W. Va. at 619-20, 600 S.E.2d 321 (“The quasi-public status subjects a
hospital to the same responsibilities as a public hospital.” ). '
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through the voluntary insurance market from insurers licensed to transaet insurance in West Virginia -
at rates approved by the Commissioﬁer.” W. Va. CODE § 29-12B-7(a). Thi's mandate ﬁlainly
encompasses physicians engagcd in high-risk speuahtles such asDr. Zaleski, dll orthopedlc sur beon
M01 eover, the Leglsldtme founded the Mutual to keep physncnans in this Stdte See W.VA.
CODE § 33-20F -2(a)(7). A property interest is created when a pe’rson *has a reasonable expectation
of entitlement” ;ﬁ‘m’h an “independent source.” Hutchison v. City of Hummgton 198 W. Va at 154,

479 S.E.2d 649. State law is one basis by which a person may obtain a reasonable expectation of

' obtalnmg a property interest, Id. Albitrdrlly denymg, coverage without due process of law falls to-

accomplish that purjeose. See, e.g., Kessel, 215 W Va. at 61 2 600 S.E.2d 321 (holdmg in syllabus -
point 9 that “A physician or surgeon is entitled_ to practice in the pubiic hospitals of the State so long
as he or she stays within the Iaw and conforms to all the reasonable rules and regu]atlons of the
hospltals He or she cannot be depnved of that privilege by wles reg,ulatlons or acts of the
hospital’s governing authorities that are nreasonable, arbitrary, capricious, or discriminatolry.”);
Printing-Litho, Inc. v. Wilson, 147 W. Va., 415, 427, 128 S.E.2d 449, 456 (1962) (“If the director
.18 peumtted to1 gnme the mandate of the statute and exercise discretion arbitrarily or capucmusly '
., the mandate of the statute is defeated and the statute is rendered merely directory in - -
character, contrary to the express legislative purpose o)
Judge Recht formulated the inquiry as follows:
The questlon then becomes whether or not there is a property interest of an insured
- for continued coverage under certain circumstances, and it has become kind of a
perverse way of treating the whole issue of medical malpractice by recognizing that
physicians were subject to what was considered to be by the legislature an
unacceptable standard by which their conduct was measured; and that West

Virginians were exposed to the risk of losing medical care, competent, quality.-
medical care, because of the tort system
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We can debate forever the wisdom of that action, but that’s not the function of this
Court, It was a ~ determined by the legislature that there was a correlation between
medical care and the tort system. .

So it changed the law. And yo.u have physicians who had a historyrof ]iabilirty that
was incurred under the old system prior to the two changes [i.e., in medical tort
reform] and then the system is changed. ' -

You have an insurance carrier that accepts a physician such as Dr. Zaleski. He has
no current loss experience under the new paradigm and, yei, they just simply say:
We’re not-going io renew you. : :

Why?. Because of conduct that was measured under standards that the legislature
determined were the reason for the medical malpractice crisis in the first place.

And, that, I'believe, is the reason that Dr. Zaleski has arproperty mterest in continued

or — yeah, continued coverage; and that, if there’s going to be a nonrenewal, that
nonrenewal must be measured by certain procedural safeguards,

(Tr. of Nov. 15, 2005 Hr’g, at 4-5).

Therefore, Dr, Zaleski has a property interest in his insurance policy, and in the renewal of

that policy because (1) the Mutual accepted all liability on policies issued by the State-run BRIM

program, including Dr. Zaleski’s policy; (2) the Mutual was created in the mist of a healthcare crisis

in this State due to the non-availability of medical liability insurance coverage; (3) the Mutual was

 created for the express purpose of insuring, and keeping, 'physicia_ns in this State, such as Dr. Zaleski;

(4) no economically viable alternative existed for Dr. Zaleski to obtain malpractice insurance as a

self-employed physician; and (5) by creating the Mutual, the Legislature created a reasonable belief

by the p‘hysiciahs in this State that they could obtain medical liability insurance and not have that -

po_licy terminated without due process of law.
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2.~ The Mutual Did Not Afford Dr. Zaleski Due Process of Law When it
Refused to Renew His Medical Liability Insurance Policy.

Because the State Legislature has granted State phyéiciaﬁs a property iﬁtefcst in.cont_i-n'uing
their inshrance coverage with the Mutual, and because the Mutual is a state actor, it must issue'a.nd
fol]bw specific, enlllllerafed, féir guidelines before it decides tq not renéw a phys.ician’.s insurahce
policy. E.g., Majorv. Deﬁ'ench,. 169'\7;7. Va. 241, 251,286 S.E.2d (1982) (“[D]ue processrrec-]uirles

the government to act within the bounds of procedures that are designed to insure that the

government action is fair and based on reasonable standards”). As the property interests involved

becoine greater, courts will i’mpose more significant pro.tections. See North v. W. Va. Bd. of Regents, ‘
160 W. Va. 248, 256, 233 S.E_.Zd 411 (1977). Requiring a state actor 1o folloﬁ pre-determined
standards prevents arbitréfy de;:isions. ' |

| The Mutual arguéé that it met the requirements for procedural.due procé_ss on the basis that

(1) Dr. Zaleski was allowed to appeal the Mutual’s initial determination to the Mutual itself; (2) he

- was allowed to present evidence to the Mutual concerning its decision not to renew his insurance

policy; (3) he filed aletter with the Insurance Commissioner, who declined to take immediate action; -
and (4) he had the right to pursue administrative remedies before the Insurance Commissioner but
chose notto do so. The Circuit Court, after reviewing the record, properly found that the procedurai

due process t_hét_the Mutual afforded D. Zaleski was a “sham.”"! -

"1 this case, the Circuit Court ordered the Mutual to submit guidelines on what it believed was the
appropriate procedure for affording Dr. Zaleski due process. See, e.g., Cooper v. Gwinn, 171 W.Va. 245,
459, 298 S.E.2d 781 (1982) (requiring the West Virginia Department of Corrections to submit a plan to the
circuit court to address the education, rehabilitation and treatment of inmates; -and thus, afford the inmates
the constitutional guarantee of due process). The Mutual stated, however, that its current practice met or
exceeded industry standards. ' ' ' ‘



In fact;- the Mutual did 1iot have or utilize any underwriting gqide]incs; i used a “IWé_ig.hted-
Crit’ea’ia for Dec!inat_ion of Coverage” to determiae a physician's insurability. By its own'admission, |
the Mutual’s decision not to renew Dr. Zaleski’s insurance policy was “rare.” (Pet. for App. at 3).
. The .C.‘ircuit Court’s datc_imination that the due process afforded Dr. Za]es_ki was a “sham”
is well suppaﬁed by the record.. Fi.rst,.the Mutual aellt Dr. Za_leski a slaort letter informing him ﬂiat |
it was not fenewing.his insuraacc policy, which did not ;give any -meaningﬁll reason for its actionv
and wlllph never 111f0rmed Dr. Zaleski of the nature of the allegatlons supporting the Mutual s
decmlon {o not renew his pollcy The fact that the Mutual did not detail its reasons for not renew:ng
Dr. Zaleski’s insurance policy before the brief heanag that ;t afforded him V]Olates Dr, Zaleski’s due
process rights because'he was nevér adequately informed of the allegations against him. See, e.g.,
Major, 169 W. Va. at 242-52 (finding a violation of due process Whele a police department
terminated an employee after issuing a simple letter to her that her work proved “unacceptable ” the
plaintiff’s pr opeﬁy interest in her employment mandated that She be given notlce of the allegations
against her). Asa result Dr. Zaieskl was unable to adequately prepare for the hearmg because he
- did not know what allegations supported the il\/Iutual’s decision.

| Second, the Mutual never informed Dr. Zaleski of his right to hava counsel present at the
hearing, inspect any docu1neafary evidence that the Mutual might have; exanine wi_t_nesées an(i-
presant relevant evidence, have subpoenas. issued to compel attendance of witnesses and prociuction
of evidence, or of his right to have a stenographic record pfepared of the.proceeding at his expense.

Third, after the haaring, the Mutual summarily informed Dr. Zaleski ofits decision; it never

provided Dr. .Zaleski with any written notice of a right to appeal its decision, nor a detailed

expianation for its decision — even after Dr. Zaleski had speciﬁcally requested that explanation.
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Fourth, Dr. Zaleski’s only recourse against the Mutual aﬁee it niede its deciston le'not renew
his insurance policy was to litigate his due process rights.. Filing a lawsuit after the Mutual acts to
Dr. Za]eski’s detri_ment cannot 'constitut-e due process. Indeed, only afier the lawsuit 'agaihst the
Mutual was filed did Dr; Zaleski learn that the Mutual was basing its decisi.on .to not renew his
insurance policy due to his prior claims history and “other factors including prior aleohol and/or
chemical depCudcu cy.” {Apr.27,20 06 Order, 922, at 5). The reasons used by the Mutual to support
its decision are without merit, h |

Y1 4

The Mutual’s consideration of Dr. Zaleski S ])rloralcoholand/m cheimcal dependency was
improper for two reasons: it violated the West Virginia Human Rights Act, W. VA. CODE § 5-11-
H1)et seq., and it concerned events well over twenty years old for which Dr. Zaleski had long sinee
recovered. Tﬁe fact that the Mutual would use a twenty-yeaf_—old, former disebilify as a basis for.
refusing to renew Dr. Zaleski’s policy is unreasonable, arbitrary, capfi.cious and discriminatory.

In addxuon the other stated reason forthe Mutual s decisionnot to renew Dr. Zaleskx ] pohcy
- the frequency of claims” — was basod upon the condition of the medical ma]practlce tort system
durmg a period of time in which the Leglslature deemed it to-be broken and in need of substant1al
reform. Further, had the Mutual afforded Dr. Za]eskl procedural due process, 1t woula have
recognized that Dr, Zaleskl s current claims history, i.e., those claims incurred after the medlcal
malpractice tort reform was 1ot significant. Ofthe six cases pending agamst Dr. Zaleski durmg the-

last ten years, four were dlsmlssed, a nommal settlement of $10,000 was paid in the fifth case, and

the sixth case, filed in 2001, was pending at the time of the appeal hearing.



In addition to the above laws11it§, a patieﬁt of Dr. Zaieski’s_ had filed a notice of a claim
agaihst.him at the time the Mutunal was determining whether or not to renew his insurance policy."” ..
Although the sixty-day period for filing a screening éeﬂiﬁcate of merit had eﬁpired prior to the
appeals hearing, Dr. Zaleski bel_igves that the Mutual relied on this fact in deciding not tor renew Dr.

Zaleski’s policy because the Mutual included all claims in its renewal analysis, even if the defendant

e B

physician actually wins the case.”®
~Judge Recht understood that the Mutual was inappropriately relying upon prior claims filed

against Dr. Zaleski. He opined:

Dr. Zaleski was previously covered by the Board of Risk and-
Insurance Management, and was then considered an acceptable risk
of coverage by Physicians Mutual Insurance Company. Accordingly,
as long as Dr. Zaleski's eurrent loss experience, or current
professional training and capabilities are not implicated he should not
represent an unacceptable risk of coverage so that continued coverage

~ could be a reasonable expectation. The record does not demonstrate
any current loss experience or current lack of professional training or
capability, accordingly this court finds that Dr. Zaleski does have a
proper (sic) interest in the continued coverage under the policy issued
by the Physicians Mutual Insurance Company as that term is defined -

- in Syllabus Point 6 of State ex, rel Anstey v. Davis, supra.

(Mem. of Op. and Order, Sept. 22, 2005, at 8) (mnphé;sis in original).
Accordingly, Dr. Zaleski’s case presents a quintessential example of where a court should

apply procedural due process to avoid the potential for arbitrary state action,

"*The notice of claim is now over two years old and no further action was ever taken by the claimant.

- B “All claims regardless of indemnity payment have an impact on the insurability of a physician.
Claims must be investigated, lawsuits must be defended and defense costs are mecurred whether or not an
indenmity payment is made; therefore, indemnity plus expenses are considered in the insurability decision.”
Defendant's Answer to Interrogatory No. 24. : :
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O The Circnit Court Correctly.Concluded That the Mutual Is a Quasi-public
Entity and Is, T hus, a State Actor 10! Purposes of Due Process Analys:s.

The Circuit Court heard ar guments and 1horoug,hly exammed the Phyelcmns Mutual
Insurance Act to detex mine whether, for purposes of this case, the Mutual should be considered a
private or state actor. Upon revxewmg and symhesmmg y this 1nformat10n the Circuit Cémt correctly

made the followmg detcmnnatlons |

W.VA.CODE § 33-20-2 clearly establishes the dynamic of a State Action because

1. There is a recognized substantial public interest in
providing access to quality health care to the cmzens
of West Virginia;

2. There is a reco gnition that persons who suffer injuries

as a result of medical professional liability must be -
adequately compensated;

3. Access to quality health care is inextricably entwined-
with affording the physicians the opportunity to obtain. .
medical liability insurance; _

4, The State of West Virginia attempted to alleviate the
current medical liability crisis by providing medical
Tliability coverage through an exclusively State-run
program (Board of Risk and Insurance Management);

5. The state-run program represented a substantial actual
-and potential liability to the state which could be
addressed by transferring this actual and potential
liability to the private sector and creating a stable self-
sufficient entity which will be a source of liability
insurance coverage for physicians in this state and
g consequently achieving substantial public benefit; and

6. ' Thecitizens of the State of West Virginia will greatly
benefit from the formation of a Physician’s Mutual
Insurance Company, justifying the efforts of the State
of West Virginia to encourage and support the
formation of a private sector entity, including
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prowdmg a low-interest loan for a pomon of the
private entity’s initial capital.

(Mem. of Op. and Qrder, Sept. 22, 2005, at 5—6) (citations omitted),
Furthermore, the Circuit Court found that these “various provisions of the Physicians’ Mutual
Insurance Act clearly establish a close nexus between the State of West Virginia and . [the
.Mutual] by which the goals of the State of West Virginia.t.o protect the health, safety[,] and welrfare
of its citizens are ‘pervasively entwined’ with 1‘h¢ means of i1npleﬁwnting those goalé throﬁgh a
pri\;éte insﬁﬁnce entity, without subjecting fhe State of West Virgin;a to substantial,] actuall,] and
potential li_ability.” (Id.). | -
The Mutual asserts that the Clrcmt Court s ruling 1s contrary to the “Blum tnlogy” f01
deiermzmn;_, 2 if state action exists on the grounds that the Mutual does not exercise a State powe1 the
' Mutual has the power to decline or renew ﬁolicies without interference from the State, and the State
(ioes 11§t exercise ény special control over the Mutual’s decision not to renew-a pb,liéy. In sum, the
Mutual comntends, it is just like any other private insurance company. For the following reasons, thc
Circuit éom’t correctly found that the Mutual is a-“qua'si~pub1ic” entity, and consequently, that it
~ owed Dr. _.Za_ieski procedural dﬁe process of law..- | |
| | 1. The Mutual Is a State- Actor for Pur.poses of Coxistitutionﬁl Scruﬁny.
The Mutual is a state actor that musf afford it.s policy holders procedural due probess 6f law.
See NCAA v. Tarkanian, 488 U.S. 179, 190-91 (19.88) (distinguishing state action subject to dﬁe '
proées_s analysis and private conduct not covered). This Court observed mn.Queen v. W. Va. Univ.
Hosp., Inc., 179 W. Va. 95, 365 S.E.2d 375 (.1987.): | |

It is not necessary to be a political subdivision of the state, a state
agency, or a purely public corporation to be found to be a state actor
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for due process purposes. All that is necessary to détermine if an

entity is a state actor for due process purposes is to evaluate the

nature and extent of state involvement so as to determine ifits actions

are fairly attr Ibuzable 1o the state.
179 W Va. al 103 (citations omitted) (emphasis added) (quoting Burton v. Wilmingtén Parking
Auth.; 1.36'5 U.S. 715, 722, 81 S, Ct. 856, 860, 6 L.Ed. 2d 45 (]961)).7A1th'0ugh the staiute creating
the Mutual classifies it as a private entliy, W. VA, CoDE § 33- 20F-4(a) 1t remains an arm of-the
government for purposes of due process. See Lebron v. Nat'l R. R Passenger Corp 5 13 U.S. 374
383-92 (1995) (finding Amtrak a government agency for constl_tutlonal purposes, despite an.
mcorporating statute making it a private, for—prbﬁt company).

This Court has enunciated several factors in determining whether an entlty is a state actor:
(1)did ﬂle Legislature create the organization, see Woodford v. Glenville State Coll. Corp., 159 W
Va. 442, 445-46, 225 S.E.2d 671 (1976) (calling this the “preeminent factor’_’); and (2) does the
01‘g'anization'operatc statewide, perform work for the state, depend on the state for its fundin g, Or is
the organization subject to local control. Ohio Valley Contractors v. Bd. of Educ., 1'7’0.W. Va. 240,_
241, 293 S.E.2d 437 (1982). A.no.thei" factor considered by this Court is whether the entity's_ :
goveming board's composition is prescfibed by the ]egisiature. Syl.pt. 1, in ﬁaft, Blower v. W. Va.
Educ. Broad. Auth.,r 182 W.Va. 528 389S.E.2d 739 (l 990). A court should consider tlleée factofs
in light of f‘the stétute which creéted_it and the ﬁnctions performed by it under said stétufe.” Hesse
v. State Soil Conservation Comm., 153 W. Va. 111, 115, 168 S.E.2d 293 (1969j. |
App']_ication of thesq standards demonStrates that the Mutual is arstaté actor under the West _

Virginia Constitution. The West Virginia Legislature created the Mutual, W. Va. CODE § 33-20F-

4(a), which satisfies the “preeminent factor” identified in Woodford, 159 W. Va. at 445-46., The
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Mutual opelatcs state-wide for the purpose of alleviating this State’s medical malpractice hablhty
crisis. W. VA. CODE §§ 33- 20F-2(a)(1) and 33- 20F—9(e) It obtained its initial mfuslon of (,apltai .
from a low interest loan plowdcd by the State, § 33- 20F~2(a)( 16}, and by a $1,000 tax levied on
West Vlrgmla physicians. § 33-20F—7(e). In addition, civil penalties existed for those physicians
who fatled tb pay the Mutual this assessmént and the mandatdry suséensioﬁ of their liceﬁses. | Id
No ﬁ}'ivate entily can tax citizeis of this Staic or deprivé them of their ébiiity to earn a living.

| Furthermore, the Iegisiature has predetermined the constituents of the Mutual’s Boaf’d of
Directors; 1here are eleven directors, five of whom must be West Vlrgmla Ilcensed physmlans and
the sixth must. rotate between the dean of the West Vlrgmla School of Medicine, the dean of the
Marshall University School of Medicine, and the dean of the West VirginjaSchool of Osteopathic
Medicine. § 33-270F-5(b). While it may be noted that thehuthoriiing statute provides that the
M utﬁal’s funds will not co-mingle with State treasury funds, § 33-20F-4(c), the Mutual meets such
a large number of important factors courts use to determine if an organization ié a government entil;y
that this Court should consider it a state actor for iaurpqses of affording its poﬁcy holders prbcedural
- due process. %

Whileé no West Vlrglma precedent exists on whether the Mutual should be treated as a state
actor aF lorzda appellate court found that a physicians’ practice group, created by the govemment-
as a non-profit corporatlon had governmental status. See Paganv. Sarasota Coum‘y Public Hosp.,
884 So. 2d 257 (Fla. Dist. Ct. App. 2004). That case involved a govemment—created hospital board
that had mcmporated a physmans group. Id. at 258-59. Physrmans mthe gloup agreed to only treat

group patients, /d. at 263 The hospltal board, a government entlty, had created the physicians’
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group. fd. Tt also noled that-the group received it.s initial supply of funding from the 'state. and
continued to receive funding, and the hospital board controlled the company’s bozlrd of direetors. Id

The similarities between Pagan and this case are evident: the Mutuel Vwas- founded by the
legislature; the Mutual'reeeived working capital from the state; and the Mutual servles West Virginia
physicians, state-wide. It is disi.'ngenuous to claim that a “pr‘ivate’; company can compel an entire
gIOup ol taxpayers IO provide runclmg for that company. Further, whlle the loan is outslanclmg, the
lnsurance Conmunissioner can vuelve Physicians’” Mutual's premium taxes “if payment would render
the company insolvent or otherwise financially 1mpaired.” § 33-20F-4(e)(l). :

| 2. Dr. Zaleski Has a-I’roperty Interest in Continuiug Insurance Coverage,

* Dr. Zaleski has a property interest in his insurance policy with the Mutual and inthe renewal
of that policy, because the Mutual 1s a state actor, and the Mutual has a special relationship with
West Virginia physicians. Physicians who were compelled to subsidize the creation of the Mutual
reasonably expected. the Mutual to provide them with insurance coverage unless some reasonable '
. underwutmg policy existed that requned denial. After all, the Leg1slature instructed BRIM, the

Mutual’s predecessor, to provide coverage to “those healthcare providers unable to obtam'medroal,
- professional, liabillty insurance because it is not available through the v.olunta'ry ineurance market
from ‘insurers licensed to lransact insuranee in West Virginia at ratee appro_vjed_ by the
Commissioner.”‘ W. VA.: CODE § 29-12B-7(a). This mandate plainly enco'mpas'sles pllysicians
engaged in h1gh—nsk spec1aht1es such as Dr. Zaleski’s orthopedic surgery Moreover the
Legislature tounded the Mutual to keep physrcrans in this State, See § 33- 20F-2(a)(7) see also

- Hutchison, 198 W. Va at 154,479 S. E. 2d 649 (finding that state law can create a reasonable belief :




ina propert-y rilght).r Arbitrari]j/ denying coverage without due process of law fails to accompli_sh that

purpose. See supra _§ E(1) at 28-30 (providing parenthefic_al cases in support),
In the Amicus Curiae Br. of W. Va. Ins. Cdmm"r, at 6, n. 3, the Commissioner- argues that
~in 2006, when the Legislature.sulbsiantially rewrote § 33-20F-9(f)(4), it deleted'the “exception”'that :
was one source upon which the Circuit Court relied when determining the Mutual’s staﬁzs. The
‘guage of the statuie af the time Dr. Zaleski was.denied renewal read: |

M Notwithstanding't.he provisions of subsection (b), (c), or (€) of this section, the company
© may: | . o

(4)Except with respect to policies transferred from the Board of Risk
and Insurance Management under this section, refuse to provide
insurance coverage for individual physicians whose prior loss
cxperience or current professional training and capability are such
that the physiciai represenis an unacceptable risk of loss if coverage
is provided." ' '

** The current statute reads: o

(f) Notwithstanding the provisions of subsection (b), (c), or (e) of this section, the company
‘may: . . ;

(4) Refuse to provide insurance coverage for individual physicians who do not meet.
underwriting criteria established by the company, from time to time, which underwriting criteriamay
take into account factors considered by other medical malpractice insurance companies, from time -
to time, In underwriting or declining to underwrite similar risks and which factors may include, but -
are not limited to, prior loss experience, current professional training and capability, disciplinary
action taken against the physician by the Board of Medicine or Board of Osteopathy; felonies or
other criminal offences committed by the physician; evidence of alcohol or chemical dependancy
or abuse; evidence of sexual misconduct; and other factors relevant to the liability risk profile of the
physician and which do or may indicate that the physician represents an unacceptable risk of loss if
coverage is provided. S -
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As a general rule of statutory construction, the West Virginia Legislature has stated that “{a]
statute is presumed to be prospective iu its operation unless expressly msde retrospective.” § W. VA.
CoDE § 2- 2- 10(bb); see also Findley v. State Farm Mut. Automobzle Ins. Co 213 W. Va, 80 92
376 S.E.2d 807 (2002) (‘“1 he presumption is that a statute is intended to operate prospectlvely, and .
not 1'etrospect1vely, unless it appears, by clear, s-irong' and imperative words or by necessary
implication, that t 1s Legislaiure mtcnaea io give the statute 1etroactwe force and effect. ”’) (u{atlon
omltted) Thus this amendment does not have a retroactive effect."

Although this section of the statute was considered when de{e3111i11i11g the status of the
Mutual, 'm'any other factors were also considered. For the sake of argument,rhowever,- if the
Comrnissioner is correct tt‘l.at this.w'ould have unduly affected the Circuit Court’s decision, then this
only further dlsproves the Mutual s argument that this case would have a catastrophlc effect because
the Cll’CUIt Court’s decision would be stuctly limited to cases that arose prior to the 2006
amendment.

Arguably, the statute créuting the Mutual psovides for its gradual evolution ‘from a
corporation witﬁ more “public” characteristics to one with more “private” chardcteristics. For
purjooses of Dr. Zaleski’s case, one caﬁnot look at what the Mutual may become‘éventually, but
rather what it was at the tims of the events relating to Dr. Zaleski's non-renewal. Becaus_-e the
statutcs and‘circumstai.icss_ surrounding the creation of the Mutual also create s property interest for

physicians, llike Dr.-Zaileski, the Mutual is a state actor. Ifthe public policy which led to the creation

'slnterestmgly, the “exceptlon in the former statute which the Mutual argues should have
“no effect, was specifically added pursuant to a 2003 amendment. :
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of the Mutual, its initial f undmg and the composmon of the board of duectors are cons;dered then

the Mulua! 1S a quasi- pubhc agency or “state actor.’

3. Public Policy Supports the Contcntmn That Physlu'ms' Mutual s a
Quasn—pu blic Agency -

In W.Va, CODE § 33-20F-2, the Leglslature artic.ulated eubstar1tiai public'p.olicy concerns
which led to the creation of the Mutual. Included was the nnavailability or lack of affoxdabillty of
medical fiability 1 msmance which may result in physwmns leavmg the State which then would 1esult
in a lack of access to medical care by the public. § 33-20F- 2(a)(5 8) The other significant
cons1derallon was to ensure that mdw;duals who had suffered “injuries as a result of medlca]
professional llablhty” would have the ablhty to obtain compensation. § 33-20F-2(b)(2). While
providmg msurance may not be a 1rad1t10nal iesponmblhty of the State, the Leglslature recognlzed
that 1 msurance_ compamee in the private sector were not addressing the si gniﬁcant needs of the
citizens of West \./irgin.ia and its physicians; therefore; the State proposed a solution through
legislative enactment. | |

4, The Start-up Capita] of the Mutual Was Supphed Thlough Publlc
Monies.

An analysis of the Mutual's incorporation supports the contention that the Mutual is a quasi-
public agency Although like the hosp1ta1 in Kessel v. Monongalia Gen. Hosp supra, it has prlvate :
incorporation under W. VA,' CODE § 33-20F-4(a), the compa_ny also has many public characteristics.
Forinstance, like the hospital in Kessel, the Mutual, at least initially, will depencf on the State for its
funding, .To enable tﬁe creation of the Mutual, “the compaﬁy may be eligib’le for funds from the

Legislature.” § 33-20F-4(a). More particularly, a special revenue account was established to receive




“moneys transferred froin the West Virginia Tobacco Medical Trust Fund . . . . for the company's
use as in.itial capital and Vsmplus',” § 33-20F—7(a).

In addition to this, on July 1, 2003, a speudl one-time assessment” of $I 000 wasnnposed
with some exemptions, en all physicians Ilcensed by either the board of medlcme or the board of
osteopathy “for the privilege of practieing medicine in this state.” .§ 33-20F-7(b). Not only were
physicians compe}ied by‘ the Siaie tq fund the Mutuai, if they did not contribute, the Siate could
\im_pose a civil penalty of $250 and the licensing board was directed to suspend the physician's
license.. § 33—20F—7(e). | |

Of:z'ly those physicians liceilsed by the State onJuly 1, 2003, were subj.ect o -lhis requirem'ent.
Other physicians are reqmred lo pay $1,000, i they apply for coverage with the Mutual ThlS
requ1rement explres on Ianucny 1, 2008. ThlS compelled fundmg and posmbie dlscxphnary action
abundantly md:cate the close nexus between the State and the Mulual It is difficult to imagine any
purely private company having the ability to corﬁpel an entire segment of the popu]atlon to
contribute to its start up capital and to subject those who do not contribute to civil penalties. Also
inc]_uded i the Mutual’s start-up capital were funds obtained from BRIM “attributable to prelniums
paid for the insurance obli gations transferred to the company > which would include the prenuums :
' that Dr. Zaleski paid for three years. W. VA, CoDE § 33-20F- 9(b)(3) |

“The Mutual will also receive assistance from other malpractice. insurers. It appears that
premium taxes paid by the Mutual “and by any insurer on its medical malpractice line \ . . shall be
temporerily applied toward replenishing the moﬁey’s appropriated from the West Virginia Tobacco

Settlement Medieal Trust Fund.. - pending repayment of the loan of such moneys by the company.”



§ 33-20F-4(e)l(2) (emphasis sdded). While'not a source of direct funding, this cempels other
“private” insurers to help pay back the Mutual's-foan. | " .

There are certain restrictions p-la.ced on the Mu-tual that would not be imposed ona etlrely
private company. It capnot.“dec!are any dividend-to its policyholders; sell, assign‘ er transfer -
substantial assets of the company; er write coverage eutside of this state, except for cotl.n.ties
edjoining this state, until after any and all debts owed b)‘/ the contpany to the state have been fully
paid..’f § 33-20F-4(a). |

Finally, the Insurance Commissioner is also given the ability, white the loan is being repaid,-

to waive certain taxes if payment of the taxes would financially impair the Mutual.

A.ccording]y, the Circuit Court proper]‘y. found that a close nexus exists between the State and o

" the Mutual, making the Mutual a° quasrpubhc” entlty for due pmcess purposes because (1) the

Leglslaturc GXpl essly created the Mutudl to address the health care crisis created by abusive tort law,

and thus, is exercising a state power; (2) the Mutual’s power is curtailed by tlte Slate at least for a

period, and its govermng body was proscribed by the State; and (3) State funds were used to a1d its

inception to ensm'e_ the Mutual could accompwlish the goals of the State to protect the health, safety

and "welfar'e of its citizens, without subjecting the State to substahtial, s.ctuai, and potential liability. -
* VIL RELIEF REQUESTED |

For the abovementioned reasons, Dr. Zaleski'respectﬁllly requests that this Court affirm the

Circuit Court’s decision that ()it possessed subject matter jurisdiction (2) the Mutual is a quasi-

pubhc entzty, (3) the Mutual ewed Dr. Zaleski due process when it failed to renew his pohcy, and

~ (4) what process the Mutual afforded Dr Zaleski was woefully inadequate.
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Furthermore, D1 Zaleski requests that lhlS Court affirm the ClI‘CLlIl Court’s finding that Dr.
Zaleskl s Complaint was sufﬁc:ently pled to support both a due process c]ajm and the subsequent
request fori 1n] unctive reliefand agree that no ev1dent1 ary hearmg wasr equired for said rehef bucause
the uncontested recor d was sufficient to support the Circuit Court s granting of injunctive relief.

.Upon such affis matlon Dr. Zaleski fusther requests that this Court order the Mutual to comply with
the mjunctive order a. d reinstate Dr Zaleski’s insurance policy. |

However, should this Court determine otherwise, in the alternative, Dr. Zaleski respectfui}y
reque_sts that this Court remand this case to the Circuit Court (1) to amend the'Coni}.)laint if this
Court should find that the Circuit Court erred in ﬂs determination that Dr. Zaleski’ 8 Complamt was

. not sufﬁcwntiy pled to mclude a due process claim and/or equitable zehef (2) to judge the memts
of all counts w1thm the Complamt and (3) for a determination of whether Dr. Zaleskl suffered any
damages by the Mutual’s act1ons, and if s0, to what extent. . | |

ROBERT J..ZALESKI M.D. Appellee

i fn Mw

V Of Counsel

- James F. Companion, Esq.
WV State Bar No. 790
" Yolonda G. Lambert, Esq.
WV State Bar No. 2130
SCHRADER BYRD & COMPANION PLLC
The Maxwell Centre
32-20th St, Suite 500
Wheeling, WV 26003 -
Tel: (304) 233-3390 .
Fax: (304) 233-2769



) " CERTIFICATE OF SERVICE

Service of the foregoing BRIEF ON BEHALF OF APPELLEE ROBERT J. ZALESKI,
M.D., was made upon the 'A_ppellant, West Virginia Physicians’ Mutual Insurance Company, and
upon the Amicus Curiae, the West Virginia Insurance Commissioner, by mailing a true copy thereof

to the following below-named counsél this 31" day of January, 2007:

D.C. Offutt, Jr., Esq. -
Offutt, Fisher & Nord

" 949 Third Avenue, Suite 300
P.O. Box 2868 _
Huntington, WV 25728-2868
Coimsel for Appellant

Thomas A. Heywood, Esq.

Robert W. Dinsmore, Esq.

Kimberly S. Croyle, Esq. o :
Bowles, Rice, McDavid, Graff & Love, LLP
7000 Hampton Center, Suite K
Morgantown, WV 26505

Counsel for Appellant

Ronald B. Johnson, Esq.
MeDermott & Bonenberger -
53 Washington Avenue -
Wheeling, WV 26003
Counsel for Appellant




- Mary Jane Pickens, Esq.

Offices of the West Virginia
Insurance Commissioner

- 1124 Smith Street

James F. Companion,
WV State Bar No. 790

P. O. Box 50540
Charleston, WV 25305-0540
Counsel for Amicus Curiae

ROBERT J. ZALESKI, M.D., Appellee

o e (i
/" Of Counsel L/ -

Esq.

Yolonda G. Lambert, Esq.
WV State Bar No. 2130
SCHRADER, BYRD & COMPANION PLLC

The Maxwell Centre
32-20th St, Suite 500

Wheeling, WV 26003

~ Tel: (304) 233-3390

Fax: (304) 233-2769

47



